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DOWRY AND THE LAW : A CRITICAL ANALYSIS


1. INTRODUCTION


From the perusal of the law on DOWRY1 one gets the impression 
 that the legislature has done all it possibly could, to curb not only the 
 giving, taking and demanding of dowry but also the related aspects in 
 matrimonial relationship which tend to violet the dignity of married 
 woman.


The root of dowry, with its broad dimensions today exists in India, 
can be traced back to antiquity. It was originally conceived as a marriage 
payment, a way of compensating the daughter who was otherwise 
excluded from inheriting parental property. At the time of her marriage, 
she was given her share as premortem inheritance, either in the form of 
movable or immovable property.



(2)Today dowry problem has assumed the dimension of a serious 
 problem. Nowadays cash, gold, movable and immovable property utility 
 articles and non-material goods from a part of the package deal under the 
 label of dowry. In additions, various forms of payments to the in-laws of 
 the bride continue even after the marriage.


By and large, parents are moderate and means find its extremely 
 difficult to cope with expenses covering the dowry and ail the 
 extravagances connected with the marriage. Parents from such classes are 
 left with the alternative to sell their agriculture land, and parents who are 
 in government jobs or serving in other private sectors indulge themselves 
 in corrupt practices like bribe, in order to earn for their daughter’s dowry.


In spite of some sincere efforts made for trimming up the wings of 
 this deep rooted social evil, one legislature failed to do away with this 
 giant social evil. Since 1961, many dowry prohibiting provisions have been 
 enacted by the States and Central Government of India to eradicate this 
 problem.


Furthermore, the procedural laws have been considerably modified 
empowering the executive authorities and judicial apparatus to act 
effectively in dowry related crimes. The punishments provided have been 
made deterrent. Associations of social workers and voluntary organizations 
in the enforcement process is statutorily provided for and legal assistance 
in guaranteed through the legal aid agencies and Dowry Prohibition 
Offices. A media campaign against the practice of dowry is mounted



(3)officially and a separate department for Woman’s welfare is set up in the 
 Union Government of India.2


With all these and more, according to reports, the problem remains 
 and perhaps assumes alarming proportions in most of States and in all 
 communities. Obviously, the law in spite inadequate, its enforcement 
 potential for below expectations and its impact in society marginal. That’s 
 why we can say that the Dowry Prohibiting proved to be examples of 


‘Legislative Futility’.


That, Dowry Prohibition Act in an example of legislative futility can 
 be looked upon from or studied from two aspects. One, when parents of 
 bride fulfilled their promises to give demanded or expected dowry, before 
 or at the time of marriage. In such cases problem does not arise because 
 parents were in position to fulfill the promises. Also because they might 
 have felt proved and thereby raising their social status high in the society. 


But law fails because it aims at prohibiting the giving or taking of dowry. 


But in situation stated above, Police cannot take cognigence against a 
 report made by any aggrieved party and thus law fails.


First aspect has finally socio-cultural reasons for the failure of the 
law to combat the problem but second aspects that in Dowry Death has 
some legal ‘drawbacks’ in drafting the law and at some procedural aspects 
like that of difficulty in gathering the evidence for convicting the main 
culprit. It also called for some judicial heroics.



(4)Second aspect of its failure is when poor or middle class parents 
 called not give their daughters an expected dowry and later on after the 
 marriage, the bride was met with cruelty for not bringing expected dowry. 


Cruelty in most of the times resulted in dowry deaths. Dowry death aspect 
 is not hard to attend by statements and other articles in daily newspapers.


Before going into the details of dowry deaths we must put some 
 WHY’s before ourselves. Answers of these ‘WHYs’ we shall try to find 
 out. Why complaints are not to the police for demanding of dowry or even 
 after the marriage of the bride? Why. brides prefer to put there lives to an 
 end than reporting to the police? Again why is main culprit in almost cases 
 acquitted by the courts? Why dowry is a price tag on every boy? Why this 
 apathy among the youth?


Most surprising in this age of advanced education, the boys and the 
 girls though well educated and fully prepared to take up their 
 responsibilities, still keep silent over the whole show of dowry negotiations. 


Why?


The practice of dowry has engaged as a major social evil in 
 contemporary India, the disconnecting aspect of the problem is that higher 
 education and economic stability of young man instead of serving to


'l


reduce the problem, aggravated it. Does this mean that marriage has no 
other purpose than to serve as an instrument for securing material objects 
and additional wealth?



(5)Furthermore, persistent demands for dowry leading to the 
 oppressive conduct and cruelty of the in-laws towards the bride after 
 resulting in her death, or in the committing suicide, can be termed as 


‘dowry death’. ‘Dowry Death’ resembles murder but it is usually given as 
 an appearance of suicide or accidental death.


These deaths in recent years have assumed such a alarming 
 proportions that the parliament had to identify and define them as a class 
 by itself in the category of ‘culpable homicide’.


Dowry related harassment or deaths have certain common 
 characteristics. According to the Law Commission (1983:3) there are 
 certain important factual components typical of a dowry death. According 
 to them —


•  The person who died is always a woman, usually in her twenties.


•  Status-wise, she is married, depend totally on her husband or on 
 his relatives or on her in-laws and many cases she is either 
 pregnant or already a mother.


•  In a majority of cases the mode of death is through burns and 
 in others it is caused by injuries or poisoning.


•  the condition of the woman is extreme unhappiness resulting 
from, or connected with the demands for dowry.



(6)•  Usually the death is presented as one of a kitchen accident or 
 suicide.


•  The violence or death takes place with in closed doors and the 
 persons perpetuating the crime are members of the groom’s 
 family.


To summarize, it in evident that most of the brides are young, 
 dependent and not very educated. The crises also take place in the early 
 years of marriage, lastly, the deaths are camouflaged either as accidents or 
 suicides.


There are hardly any other malady of greater magnitude which the 
 society is facing today than the curse of dowry demand, suicide and dowry 
 death. It is commonly talked of in the society that the newly married wife 
 is expected to be a gold mine, failing which they treat her as combustible 
 material, what is lamented is that the mother-in-law, who came in the 
 same capacity two or three decades earlier, should adopt this attitude.


The aspect of equality of women is marriage has come into by the 
spate of dowry deaths, either by murder or suicide which have also been 
highlighted by the press. Such deaths must have been common in the past 
also.



(7)For a long time, many states had passed legislations against dowry. 


The Government of India passed the Dowry Prohibition Act, 1961 and 
 repealed earlier state Acts.


This Act made the giver as well as the receiver of the dowry 
 punishable, but this is another piece of social legislation which is 
 absolutely ineffective. One sees hardly any change in the situation as a 
 consequence of this Act. T ^ his again a case where the law had become a 
 dead letter only because the social conscience has not been aroused.


Dowry deaths have today become so common that they seldom 
 shock people. Not a day passes without a newspaper carrying reports on 
 dowry deaths. The Home Ministry reports shows that the problem is most 
 acute in the states of the north zone of the country. There are cases of 
 strangulation4, poisoning5, injury by heavy weapons6, abetments7 to suicide 
 etc.


Crimes against women in the "Hindi Heartland", comprising Uttar 
 Pradesh, Madhya Pradesh and Rajasthan occur with shocking, almost 
 nauseating regularity. Among the Union Territories, Delhi, has the dubious 
 distinction of heading the table in crime against women, with the other 
 Union Territories reflecting a degree of rectitude in comparison. The 
 trends as discernible from the crime statistics for last year- continue even


o


now, as is evident from the figures collected thus far .



(8)The figures, contained in a Government reply to a question in
 Parliament on crimes against women, show that last year Madhya Pradesh
 registered 397 cases of dowry deaths, in Uttar Pradesh 1516 dowry deaths,
 m Rajasthan registered 166 dowry deaths during the year 1990.9


Outside the "Hindi Belt" consisting these three states, Maharashtra 
 figures in bold as another state when women are the focus of crime. 


Dowry deaths registered were 858. In Delhi Dowry deaths show a trend 
 similar to Rajasthan at 102 cases. The high incidence of crime in the four 
 states and Delhi relative to other states and Union Territories continues 
 into this year 1991, as figures so far. For Madhya Pradesh as follows 245 
 (updated till July); for Uttar Pradesh 1152 (updated till August); for 
 Rajasthan 36 (updated till March); for Maharashtra 568 (updated till 
 September); for Delhi 103 (updated till September).10


Last year in Andhra Pradesh there were 344 dowry deaths. Among 
these states, Assam records most crimes against women with 24 dowry 
deaths. According to the report of Girl Child Welfare Institution, dowry 
deaths have shot up from 2209 in 1988 to 4006 in 1989. Increasing double 
in one year is certainly a shameful subject for us. During the year 1989 in 
Andhra Pradesh there were 300 per cent more dowry deaths in comparison 
to year 1988. Figures were 250 per cent more in the state of West Bengal 
and 200 per cent more in Maharashtra in comparison to year 1988. During 
the year 1988 there were 777 dowry deaths in U.P. reached upto 1364 in 
the year 1989.11



(9)The figures also show a sharp increase in the incidence, year after 
 year. Dowry deaths have shot up from 2209 in 1988 to 4006 and 4800 
 subsequently in 1989 and 1990.12 Apart from these officially reported 
 cases, there are a number of cases which could have gone unreported. 


Figures given in Lok Sabha, 1991 indicate that there is increase in dowry


*f'2


deaths. A soaring number of bride burning cases proves that the 
 government has not succeeded in checking crimes against women.


Finally, the National Commission on Women has recommended that 
 the Dowry Prohibition Act of 1961 be scrapped as a toothless tiger which 
 has not been able to achieve anything despite it being around for over 30 
 year.14 But the question arises that what are the factors which are 
 responsible for the ineffectiveness of the Act. These are, i.e. 


socio-economic factors, procedural drawbacks; drawbacks in the substantive 
 laws, etc.


2. SOCIO-CULTURAL AND ECONOMIC FACTORS


The problem of dowry indeed is too complex and involved and 
requires multi-dimensional analysis and multi-level strategies. It appears 
that at the base of the problem, the factors responsible are socio-cultural 
and economic. There is no doubt that the practice in some form or the 
other existed from times immemorial, though in its early stages it did not 
assume deleterious consequences to either party to the marriage or to the 
society at large. The changes in social structure and organization in later



(10)periods influenced the practice of dowry in such a manner as to undermine 
 the status of women, and the sanctity of marriage. The male-dependent 
 status of women, the removal of female sex from dominant economic 
 activities, the joint family system and the higher ration of women in the 
 population led to certain cultural traits and social habits inimical to 
 equality between sexes and to the sacrosanct status earlier accorded to 
 marriages.


(A) Law and Social Change


Dowry lost its significance as a voluntary gift, a symbol of filial 
 affection for a departing daughter, and became a business deal to include 
 the groom to accept the bride in marriage. The woman came to be looked 
 upon as an object of pleasure and socially non-productive partner in 
 marital relationship.


A custom consistently followed, increasingly glamourised and 
occasionally rationalized cannot be wished away by criminal sanctions and 
legislative contrivances, law can be ahead of public opinion in matters of 
social policy; but if, the gulf is too wide, there is every likelihood of its 
non-observance either unconsciously or sometimes deliberately. This is 
tragically true of the dowry prohibition law which, according to 
conservative estimates is unknown to over seventy percent of the 
population.



(11)A study recently conducted by a team of researchers in the city of 
 Jaipur (Rajasthan)15, reported that among those who consider dowry as 
 good, there are greater number of women than men. Dowry is glamorized 
 to such extent that "if the father of the groom does not demand dowry, it 
 is taken at best an act of piety or at worst a folly, but, never as normal 
 behavior." Most people who think dowry as bad neither protest against it


1 s-


nor believe is avoidable.


The Jaipur study which surveyed the perceptions on dowry of a 
 cross-section of the urban population reveals that non-demand of dowry 
 being considered an abnormal behavior tends to create doubts about "the 
 respectability of the groom’s family." If the friends, neighbours and 
 relatives who critically appraise the quality and quantity of the dowry 
 received do not find them impressive enough, they often speak ill of the 
 parents of the bride in her presence.,


Further, the study found that contrary popular belief, education 
and gainful employment do not make women equal to men in matrimonial 
matters. It is believed that better status sometimes tends to higher 
demands of dowry which is settled between the parents leaving no role for 
the bride and the groom. Caste customs and cultural traditions continue to 
give legitimacy and social approval despite the sanctions of the law and the 
indignities involved in the conduct.



(12)The evil of dowry is equally a matter of concern for the society as 
 a whole and should be looked upon contemptuously both on the giver and 
 the taker. This evil is in vogue in our society since time immemorial and 
 shall take time to be curbed. The social and economic conditions are the 
 main enemy of woman, desperation sometime compelling her to commit 
 suicide.


(B) Social Structure


The most probable social factors that might have influenced the 
 growth of dowry system are numerous. The joint family system, though it 
 played a very important role in the ancient Hindu society, a society highly 
 agricultural in nature, brought in its train a number of peculiar social 
 customs which later turned out to be social evil in modem society. Most 
 of the customs, like the child marriage, arranged marriages and the 
 practice of Kanyashulkam and varashulkam have sprung up in the Hindu 
 joint family system. Once the customary formalities like varadakshina had 


been given religious significance, they developed into great institutions.


Hindu parents have been socially and religiously pressurised to get 
their daughters married very early at an age far below puberty. According 
to a well-established Hindu belief, if the parents fail to do so, they would 
go to hell; and it was considered to be a sin if the daughter attained 
puberty at her parents’ place. Crude beliefs of this type led to the 
encouragement of child marriage. This means that the institutional



(13)structure of Hindu society placed girls’ parents in a weaker bargaining 
 positions, thereby enabling the other party to a marriage transaction (i.e. 


boys’ parents) to make heavy demands in the form of varakatnam to save 
 the girls’ parents from this impending hell.


Further, arranged marriages, a characteristic feature of joint family 
 system, in which the choice of a mate is left to the elders, placed the boy’s 
 parents in an advantageous position of making demands. In this process, 
 the girls’ parents usually gift away their self-respect for the sake of their 
 national social prestige, the ancient practice of dowry payment, thus, 
 continuing even today and it has become a matter of duty for every parent 
 to shell down the boy to marry the payer’s daughter.


Apart from the sociological changes, the age-old endogamous and 
 exogamous restrictions on Hindu marriage have operated together to boost 
 up the number of potential brides for every prospective bridegroom. 


Further, the practice of hypergamous marriage, i.e. people of lower status 
 or class craving for matrimonial alliances with people in higher status in
 most states, tends to increase the demand for grooms in the marriage
 market.17


Modern society, though marked by a tremendous change in the 
political, social and economic valued, has failed to register any progress in 
the development of human values. People are still conservatives, traditional 
and caste-bound in their outlook. Still the competition for every 
prospective bridegroom is very high in the market and boys are put to



(14)auction like chattels. Whoever bids the highest price will win the race. In 
 this mad race for bridegrooms, the most seriously affected sections are the 
 middle and lower-middle class people, because for the rich it is not a 
 problem at all, as they can afford it, and for the poor the malady is not so 
 serious as their boys have no demand in the market.


The dowry related crimes appear to be a product of socially 
 structured expectations about dowry giving the inferior status of women 
 and consequently the low bargaining power of the women and her parents, 
 the growing urban consumerism among lower and middle-class sections of 
 the society and the lack of social sanctions against such crimes. Dowry 
 related violence on the other hand, is peculiar to our country and largely 
 in a culture- specific behaviour, where, besides the husband, normally his 
 ins also join together in prosecuting the bride. The capability of girl’s 
 parents also cannot be ruled out.


(C) Social Dimensions


It is well-established that the institution of dowry is closely 
associated with the rise in industrial capitalism and the commercialization 
of economy and consequent wealth-based status competitions. Dowry is 
serving as a means to a family to make a public display of its social status 
at the occasion of daughter’s marriage.



(15)It is tried to such economic organization of society where men are 
 owners of resources and active contributors to the economy and where 
 women scheduled from productive work are confined to the dependent


i.Q


roles of wife and mother.


In India after independence there has been a marked increase in 
 the social and economic inequalities as a result of the superimposition of 
 the market economy and capitalist development on pre-capitalist 
 structures. This led to the emergence of new sections of elite and status 
 competitions among them where dowry, expenditure, rituals and 
 conspicuous consumption assumed importance.19


In fact, majority of the girls’ parents are not opposed to dowry and 
 other payments in principle; complaints arise only when the parents are 
 unable to meet or afford what is demanded. Marriages are made and 
 broken for such items as cars, scooters, T.Vs., refrigerators and washing
 machines... A boy who does not get any of these is ridiculed by his
 friends and colleagues and inability to bring these things may give rise to 
 the bride being harassed, sent to her parent’s place.  /


The social pressures thus built up, play an important role and 
parents of the girls yield to the demands made by the groom’s family since 
they are aware that there lies behind the demands, the usually unspoken 
weapon, ‘unspoken because it does not need to be spelt out, it harassment 
of the bride after marriage.



(16)Thus, the larger framework of dowry custom, its patterns of 
 practice, and the ambivalent public attitudes about the practice provide a 
 ground for expectations, considerations, and obligations for interacting 
 families. Such a frame-work is therefore, potentially stress-Laden because 
 actions of individuals and families are evaluated and tested in this context 
 and families failing to fulfill or not falling in line with expected norms will 
 have to face anger or frustration from the other party.


The actual cost of dowry depends upon the social and economic 
 position of the family, and the education of the bridegroom. There are 
 other minor considerations like the girls beauty and education. Dowry 
 payments are exorbitant in some castes compared to others. Dowry system 
 is considered a legitimate stepping stone to a high socio-economic status. 


It enables the parents to secure a better match for girls and serves as a 
 public statement of one’s financial positions.


However, in the absence of sufficient funds to make dowry 
payments, parents who are low on the socio-economic status find it hard 
to secure partners for their daughters or they are indebted to money 
lenders. Some families are consequently ruined financially to such an 
extent that death alone can release them from debts.



(17)(D) Status of Women


Status of women can be explained with reference to the patriarchal 
 framework of society, a male dominated structure that leaves little room 
 for the females. The peculiar things is that despite our proclaimed faith in 
 equality of sexes, in our social intercourse we still seem to be committed 
 to the preservation of the patriarchal order. Women are a dependent lot 
 because they are not economically independent. They are not economically 
 dependent because they do not work outside the home. The principle of 
 perfect equality of spouses is enshrined in Articles 14, 15 and 16 of the 


Constitution.


The oppression of Indian women has been categorized into three 
 manolateralistic forms - All these three take the form of victimisation 
 namely :


•  Patriarchal Victimisation', in this men are responsible for dowry 
 murders, and setting in processes like patriarchisation, 
 genderisation, commandalisation, etc.


•  Patriarchally - propelled self-victimisation; here present suicide 
committed by four girls of Kanpur (three sisters and the other 
drawing cue from the former) and the suicides committed by 
brides figures. In the former case it is the patriarchal forces 
which compelled the three sisters to commit suicide



(18)notwithstanding their being educated. Whereas in the case of 
 suicides committed by the brides, it is abetted proximately by 
 the harassment and the torture of the bride at the hands of her 
 in-laws and remotely by the patriarchal compulsion of izzat for 
 which the bride’s parents are not willing to accept their daughter 
 back, for only their daughter’s corpses the customary saying 
 goes-can come from her in-laws house;


• Victim-propelled victimisation; here the publicity celebrated rift 
 between mother-in-law/sister-in-law versus daughter-in-law to 
 discredit women as oppressor of her own sex figures.


We further maintain that it is unjust to say that behind every
 injustice against a woman there is a fellow women. Thus, we see that
 intra-gender oppression has roots in inter-gender oppression. "Though our
 socio-logical insight which pierces the d\facade, the picture which forms in
 front of us enjoins on us to perceive the problem of dowry in the broad
 framework of the male- dominated society and thereby seeing women as
 nothing more than a cog-in the machine and thus being detrimental to 
 their own genre."21


When women oppress women increase the power of men as group. 


Mother-in-law and daughter-in-law are forced to compete for the favour of 
a man on whom they are both dependent. If the dependence disappeared, 
so would be the competition.



(19)All the above assumptions and finding are true in most parts of the 
 country, modified legislative definitions of dowry, deterrent penalties for 
 violations of the law and so-called effective enforcement of the penal 
 provisions through specialized agencies are not going to make any impact 
 in social behaviour in the foreseeable future.


There are multifarious ways in which dowry-seekers and given 
 rationalise there demands and compulsions for giving dowry, respectively. 


Here we shall discuss the most probable factors that might have influenced 
 the existence of the institution of dowry and its continuity even today. 


These factors in brief are —


•  joint family system;


•  social and religious pressure on the people to get their 
 daughters married as early as possible;


•  incidence and encouragement of early arranged marriages;


•  influence of caste element and the practice of hypergamous 
 marriages;


•  attitude of the people to regard of dowry giving and taking as a 
 matter of status and social prestige;


•  prestige of both sides are involved and if dowry is not given the 


"honour" of both the sides (mainly groom’s side) would 
plummet;



(20)•  to make one’s daughter’s life comfortable, to ward off psychical 
 and physical injury;


•  it is not uncommon to hear the daughters themselves asking for 
 dowry from there parents on one pretext or the other; this 
 tendency found in educated girls mostly because they know 
 about their rights regarding property;


•  demanding dowry for one’s son’s marriage in order to finance 
 daughter’s marriage;


•  if elder daughter gets married without dowry the younger one 
 would have to bear the fear (along with her parents) of not 
 getting any forthcoming proposals because the expected groom’s 
 family would think that she too would not be given any dowry;


•  what would "samaj" (society) say if the only daughter among 
 brothers or with no brother was not given anything removed;


•  who else except bride’s side is going to give sarees and dresses 
 to the intimates on the groom’s side;


•  parents give dowry in the hope that their daughters would not 
 have any problem in the in-law family and would lead a happy 
 life. Their tendency on the parts of parents would increase the 
 dowry practice;


•  parents of bride think that if they don’t give dowry according to 
their status that would effect their reputation in the society;



(21)•  desire of parents of girls to get their daughters married in a 
 family higher in status and prestige than their own;


•  non-productive role of women;


•  spread of education among the girls and their desire to be 
 married to someone who is better qualified than themselves;


•  rapid urbanization and industrialization which have increased the 
 cost of living and scientific advancement which has brought into 
 existence many valuable articles of luxury;


•  failure on the part of the bride’s parents to meet the dowry 
 made by the groom’s side, over and above what had been agreed 
 upon;


•  failure to pay the remaining part of the dowry as promised;


•  though no specific demand was made as dowry, whatever gifts or
 other items were given by the brides parents were not to be
 satisfaction of the groom’s side.22


Sometimes, parents may make false promises or part payments 
 because they are afraid that the girl may remain unmarried. Bride can be 
 abused or exploited, and violence can be perpetrated on her as she is 
 dependent on her husband, and in-laws.


Some of the evils of dowry are :



(22)(i)  Increase in family struggles


Among so many facilities, the cause of family struggle in dowry. 


When the parents of a girl give an insufficient dowry, or the dowry given 
 is considered insufficient by that in-laws of the girl, she is made of suffer 
 in any respect. Often the mother-in-laws or the sister-in-laws or other 
 relatives jerk her delicate feelings by criticising as well as taunting her 
 parents for having given an insufficient dowry.


(ii)  Increase in cruelty to women


Want of or insufficiency of dowry, has contributed a greatest 
 increase in the cruelties upon women. When a bride brings either no 
 dowry or comes with insufficient dowry, in many cases she is neglected or 
 deserted and physically and mentally tortured, maltreated and misbehaved.


(iii)  Neglect of female issues


On account of the burden of dowry the birth of a daughter has 
 come to be understood as a matter of great burden and liability; and that 
 of a son much advantageous, because not a daughter but a son may fetch 
 dowry.


(iv)  Loss of opportunities of marriage


The daughters of many poor parents, who cannot afford the giving 
of dowry either at all or according to prevalent rates of demands, have to 
lead an unmarried life.



(23)(v)  Unequal marriage associations and immorality


The evil of dowry unequal marital associations, and because huge 
 volumes of dowry are demanded, some of the poor parents who have no 
 other alternative but to find out and give their daughter in wedlock to 
 anybody even to a middle aged or ugly or disabled person.


(vi)  Increase in child marriages


Dowry has increased the child marriages, because the parents of the 
 girls often decide to perform their early marriages than to do so at a later 
 age with a higher demand of dowry.


(vii)  Pollution in relations and marriage settlements


Dowry has polluted and preserved the relations of matrimonials. 


This has been seen many times that the bridegrooms who do not get 
 dowry according to their expectations, do not respect and honour their 
 in-laws and wife. Many examples are there when the marriage parties have 
 returned without performance of marriage for want of dowry.


(viii) Adopting for foul means for earning


The evil of dowry has encouraged foul means of earning. Since 
every parent of a girl has to incur heavy expenditure in her marriage, he 
becomes to adopt any means for earning forgetting what is fair and four.



(24)(ix)  Indebtedness of middle or lower classes


The middle or lower class parents who cannot afford to give an 
 amount of dowry, have fallen prey to life long indebtedness, and they have 
 to borrow debts under compulsion.


(x)  Ads to lower living standard


The parents of girl who have to arrange for their dowry, have to 
 collect or deposit money labouring a lot, but still they have to pleat their 
 lives at lower living standard divorcing all personal comforts and 
 conveniences and many times without carrying even for the bare needs for 
 suitable living.


(xi)  Lowering the dignity of women


The increased practice of the voice of dowry has enlowered the 
 status of women and devaluated her dignity in our society. The birth of a 
 female child is considered a matter of constant glooming worry and 
 deepest concern uptill her marriage and even thereafter.


(xii)  Against socialistic pattern and egalitarian approach


The system of dowry is against the ‘dignity of individual’ as 
enshrined in our constitution and is against the fundamentals of equality 
and equal treatment among men and women.



(25)If one has to quit dowry and thus, curb its spread, one has to 
 challenge these rationalizations.


3. PROCEDURAL DRAWBACKS IN THE DOWRY PROHIBITION 
 LAWS


(A) Police Role


The primary role of police has all along remained maintenance of
 law and order, prevention of crime and bringing the offenders to book.


Power, whatever be its nature,, corrupts and those vested with it are
 exposed to offers of illegal gratification. Due to persistence in wrong
 practices by some policemen, the credibility of the police force as a whole
 in public eyes remains low.23


Many lapses have been pointed out about police role and 
 performance. Few of them are the following :


•  Delay in reaching the scene and even after they reach the scene 
 they do not take relevant evidence in notice.


•  Recording of dying declaration is often delegated.



(26)• There is a considerable apathy on the p[art of the police in 
 registering cases of bride burning and making more initial 
 arrests. Police officers quite often say that this problem is 
 exaggerated and that with judges pandering to public opinion 


"unscrupulous elements" will take advantage.


When a women goes to the police-station to lodge her report that 
 she was harassed or beaten or subjected to cruelty by her husband or 
 in-laws, the police-man says, "it is your family affair, why have you come 
 to us? The men are to beat their wives." Further, women are not secure 
 in the police station. There are many instances where women went to a 
 Police Station for help they were mentally and physically harassed. 


Somehow, if the case is registered with great difficulty, it is either lodged 
under wrong section or investigation is not conducted properly. On the 
other hand in some cases the matter is not reported to the police by the 
victim herself and her parents due to the several fears. If the matter is 
reported to the police, there is no future for her in that home. It is a 
situation in which women must live in fear and terror, particularly when 
the woman is completely dependent on the person who physically and 
mentally assaulted her. Such type of problems is rarely interpreted as are 
worthy of attention. No one seems to bother about thousands of hapless 
women facing agony.



(27)The police is the first agency for the administration of criminal 
 justice and is considered to be the first line of Defence against crimes. 


They are the entry point of the criminal justice system for the first 
 offenders and re-entry for the failures of other sub-systems. They occupy a 
 strategic position in respect of social defence, probably next only to the 
 family and other groups in importance. No society can exist or function 
 without the support of an organized police force in every part of the world 
 the police has failed to check completely the onward march of crime and 
 delinquency.


In India, police inefficiency, corruption, connivance with the guilty 
 and the police-politician nexus has been the major cause of crimes against 
 women. The job of the police is to uncover the law violations and to bring 
 to book those people who threaten the social order. It is the police who 
 in their capacity "the first- line enforcers" take the important decision 
 whether the specific situation requires official action or not. If they choose 
 not to identify an act as a crime, or if they choose not to label a person 
 as a suspect, or if they choose not to take official action even when a man 
 has committed a crime the members of the society lose faith, both in law 
 and its enforcement agencies. This encourages the prospective offenders to 
 indulge in crimes.


The police either evade their responsibilities through indifference 
and callousness or they indulge in unlawful and corrupt practices. The 
record of police in preventing crimes has been very poor. They indulge in



(28)crimes making police terrorism part of the system. The judicial system is 
 slow, it given them ample time to wipe out all evidence of the crime. 


Cases are often withdrawn from the courts without even framing the 
 charge sheet.


The police functioning is hampered due to multiple factors. Mrs. 


Kanwaljit Deol, the deputy commissioner of police operating the Dowry 
 Cell says "It is the duty of every citizen to give evidence but neighbours 
 do not want to be witnesses because they think answering court summons 
 is too much troublesome. Nor they want to annoy the bridegroom’s/Boy’s 
 family."24


‘Saheli’ a social organization of Delhi has done a lot of field work 
 for working out crime against women. This organization investigated 109 
 cases of death by burning and came to the conclusion that out of 109 cases 
 85 were married women. It is surprising that out of 109 cases 99 cases
 were closed because no foul play was suspected, of the remaining 10 cases
 arrests were made in 7 cases and in one case bail was granted.25


Equally disturbing are the postmortem surveys. The study says that 
postmortem were carried out in 82 of the 109 cases. The police, however, 
assert that the postmortem were carried out in every single case of 
unnatural death. But the reality can be seen from the above dates.



(29)Looking at the dying declaration, only in 68 of the 109 cases, 
 women made deathbed declaration, only two cases were dying declaration 
 recorded in the presence of a Metropolitan Magistrate. And only 3 of 
 the 68 accused their husband or in- laws, which led to the subsequent 
 arrest of the accused. However, Delhi Police has opened an "Anti Dowry 
 Cell" within Deputy Commissioner of Police as its incharge. But what is 
 the utility of the "Cell" if police not functioning properly.


Walter Davaram, I.G. (Law and Order) in Tamil Nadu testifies that 
 counseling is an important part of a police man’s job dealing with crimes 
 against women. Says he "Since the police are looked upon as a source of 
 authority, when we get a commitment on paper from the men that they 
 will not ill-treat their wives, their is a sense of binding and the problem is 
 solved at that level. If all attempts fail we do register a case and the law 
 takes its own course "But a woman (Nina) has a different story to tell. 


When she approached a local police station in Bombay, the constable on 
 duty told her "This is not America. You can’t make a complaint against 
 your husband. Anyway, what’s wrong with his beating you? I also beat my 
 wife.!"28


(B) Investigations in Dowry Deaths


As a matter of law deflective investigation should not discredit the 
prosecution. The court should not discard prosecution evidence due to



(30)remissness of the investigation officer on the radio laid down in the 
 Chandrakanta v. State of Maharashtra. In Ashok Kumar v. State of 
 Rajasthan the Supreme Court said that-


"We are the opinion that the investigating 
 officer, due to remission failed to preserve the 
 site of the correct,but it does not in any 
 manner weaken the case not can any adverse 
 inference be drawn due to non-production of 
 the nurse, compounder of anyone from the 
 locality when the investigation reports were 
 written by the doctor himself."


The Supreme Court found that the delay in sending the injury 
 report was due the lapse on the part of the investigating officer so no 
 adverse inference can be drawn regarding its variety. Dowry murders are 
 almost invariably committed in the seclusion of the home and laws reliance 
 on the discretion of the poorly paid police.


investigations in bride-killing cases suffer with many drawbacks 
 some of these are :


• Late or wrong reporting of the happening and/or wrong
recording of F.l. Rs.90



(31)•  Generally absence of eye witnesses. It is cleared that the persons
 participating in dowry-related violence against the bride are
 usually the husband, mother-in-law, and the brothers and sisters
 of the husband. If the husband himself is the tormentor, then
 the suffering is unimaginable. Since most of the deaths take
 place behind closed doors, it is difficult to find evidence about
 the crime. In most cases witness reached the spot after the act 
 or incident.30


•  Availability mostly of the relatives of the bride on her parental


31 
»


side as prosecution witness, whose evidence is likely to be 
 biased.


•  Improper or no recording of dying declarations and dying 32


declarations recorded by a police officer carry lesser weight33 
 than those recorded by a Magistrate. In State (Delhi 
 Administration) v. Laxman Kumar , the dying declaration was 
 recorded by the Investigation Police Officer. It was not recorded 
 by the doctor, not the magistrate was called by investigating 
 officer, though it was suggested to him and there was 
 opportunity to call the magistrate. The dying declaration, thus 
 recorded by the police officer was rejected by the court.


•  Avoidance of, or improper investigation and inquest under 
Sections 174 and 176 of the Code of Criminal Procedure.34 The



(32)accused often try to avoid these procedure by destroying or
 making disappear the ‘Corpus depicts’.35


•  Doctors not performing proper autopsy or failing to preparing 
 proper medical report.


•  Most of the cases depend on circumstantial evidence which if
 suffers with any discrepancy, weakens the prosecution case.36


•  Inability to trace out and establish motive for the crime prove
 fatal for securing conviction of the accused on circumstantial 
 evidence.37


In Lichhamadevi v. State of Rajasthan during the investigation, 38


the police, however, did not prosecute the main culprit, even after stated 
 by her mother that her son might have burnt the deceased and he was also 
 seen by the neighbours.


(C) Difficulties in gathering evidence


There is the difficulty of obtaining the evidence because death has 
occurred inside the house and nobody other than the possible culprits have 
any firsthand knowledge of how it is occurred. Most of the dowry related 
crimes and harassment are well-planned and executed within closed doors 
of a house by a group of members of family. Because relations between 
the wife and her husband and in-laws is a private matter known only to



(33)the family. The conduct from which the state of relations could be found 
 out takes place inside the house and cannot be observed by outsiders.


Though the neighbours notice harassment of a bride they may rarely 
 take serious interest considering such matters as ‘private or family affairs’. 


Public outcry against ill-treatment of a bride though hard occasionally, may 
 not happen every time. Even law-enforcement authorities may consider 
 them as domestic disturbances thereby turning deaf ear to complaints 
 made by the kin of the women.


In many instances where husbands were obvious offenders, the 
 dying woman might hesitate to make a statement before the police or the 
 magistrate against her husband or even in-laws considering the fate of her 
 children after her death and for fear of bringing bad name to her family. 


As such gathering evidence about such crimes is rather a difficult task and 
 several other sources of evidence have to be used to corroborate the 
 commission of crime.


(D) Delay in Case Disposal


Although the legal protection is extended to married woman in 
their personal relations, the results of numerous surveys and overwhelming 
weight to the view that in vast majority of incidents of material violence 
of legal system is not invoked by the battered wives because they believe 
often with good reason that the criminal justice system will not be effective



(34)and that it would put the marriage to an end which would be as bad as 
 the battering itself.


The administration of our justice system is not impartial, the rich 
 and the poor, the upper and the lower strata do not stand on the same 
 footing. Most of the battered and deserted wives have inadequate 
 resources to have the services of the private lawyers. In civil as well as in 
 criminal cases, the type of service given by a lawyer is often related to how 
 much client can pay because that determinant how much time the lawyer 
 will spend on the case. Complex procedures, inordinate delay at 
 investigation and trial stage, the corruption of the police and Courts, the 
 huge expenses of Courts especially superior Courts like the Supreme Court 
 and High Courts, and the inadequate poor legal aid Programme, all have 
 made the justice system inaccessible to poor and illiterate women. In most 
 of the cases of wife-beating the criminal justice system is not invoked 
 because the victim fears that the Court testimony will expose her personal 
 life and she will be blamed for another crime simply for the purpose of 
 harassment or to make a good bargain. Again, she believes often with 
 good reason that no one will accept her version of misery unless there 
 appears a visible physical injury on her person.


The delay in the Courts has created a crucial preamble for the 
speedy justice. A classic example of delay was the Sudah Goel’s case 
where the accused husband married again had two children while the case 
dragged along. It is found that the longer a case is dragged, the more



(35)likely that the case will not result in guilty disposition. The rising rate of 
 intrafamily violence indicates that the present criminal justice is not 
 effective deterrents to break the cycle of violence.


In most of the cases of wife battering the husband is either 
 acquitted or had the charge dismissed for want of evidence, and if 
 convicted received probation or a suspended sentence. Thus, only a few 
 people who abuse or harass their wives for dowry are imprisoned for a 
 long term sentence. The judiciary leniency in family violence however, has 
 place the policeman in dilemma by giving him a slap. The leniency makes 
 the police lenient for the future. Today the big need is to develop 
 conciliatory methods rather than arrest and prosecution of the offenders. 


Many experts prepare alternative model. According to this model, the 
husband and the wife are not in a state of constant battle; rather the focus 
on reconciliation. In such a model, criminal justice would be a matter of 
seeking a co-operative, constructive and conciliatory outcome involving the 
protection of battered wife and the stability of family as a whole rather 
than retribution and braking up of families. Counseling should be provided 
by trained professionals of experts experienced in social, work, psychiatry, 
nursing and police functions. The professionals must be trained and 
educated in the matter of family relations. Intervention by elders and 
social institutions like the jati panchayat or village panchayat should be 
encouraged to resolve the conflict. We should learn something from the 
U.S. practice where legal system has permitted the Courts to have some 
Court appointed battered wives probation officers. Their probationers are



(36)their violent husbands. In that way, hitting a wife would also constitute 
 hitting an officer of the Court.


Table 4.1


Percentage Disposal of Dowry Cases by Courts


S.N. Crime Head Year Disposal Pendency


1. Dowry Prohibition Act 1993 21.2 78.8
 2. Dowry Prohibition Act 1994 24.5 75.5


3. Dowry Death 1995 12.9 87.1


4. Dowry Prohibition Act 1995 22.3 77.7


5. Dwory Death 1996 14.4 85.6


6. Torture 1996 16.4 83.6


7. Dowry Prohibition Act 1996 21.4 78.6


*Source : Crime in india - 1993-96.


The Table 4.1 given the status of Crime head-wise disposal of 


‘Dowry’ related cases by the courts. This signifies the mounting pendency 
 in trials of dowry cases at various courts in the country.


The long time taken in investigation and judicial disposal of these 
 cases diminishes the utility of justice done and minimizes the impact of the 
 penal laws on criminals and crime conditions. Generally such cases i.e. 


bride-burning, take 3 to 4 years in investigation done by the police, 
decisions delivered by the trial courts and then the in disposal by the first



(37)appellate court, i.e. the High Court,39 and another 4 to 5 years if the 
 appeal is taken to the Supreme Court.40 Besides the increase in chances 
 of manipulations if investigation by the police are not completed promptly 
 and efficiently, delay at the investigation and inquest stages on discovery 
 of the unnatural death is a total negation of the very purpose of these 
 procedural steps 41


Further, during the long time taken at the trial court or first and 
 second appellate court(s), the accused remains either as a prisoner or is 
 enlarged on bail but when he is ultimately acquitted or convicted it is not 
 a just situation either for the accused or for the complainant and the 
 society at large. For the acquitted person the trauma of loss of freedom 
 for a considerable time is as difficult to shake off as it is difficult for the 
 complainant and the society to feel secure and certain about effectiveness 
 of the law when the accused continues to enjoy long spells of freedom 
 before he is finally ordered to be put behind the bars. After all justice 
 delayed is justice denied 42


4. DRAWBACKS IN THE SUBSTANTIVE LAWS
 (A) Role of Legislatures


Dowry has been an establish norm in the Indian society and the 
origin of the system can be traced back to the traditional societies where 
the parents were giving their daughters as a gift the minimum essentials 
for establishing a new and separate family unit as soon as marriage was



(38)solemnized. However, in recent past, it has become a widespread social 
 evil which is haunting the society like the phantom and has spread like a 
 contagious disease. Commenting upon the evils of the system of dowry, 
 Professor Diwan has observed:


"In the courts of time dowry has become a 
 widespread social evil, and have assumed 
 menacing proportions. Surprisingly, it has 
 spread to other communities. Cases have to 
 come public notice where brides on account of 
 their failure to bring the promised or expected 
 dowry, have been beaten up, starved for days 
 together, locked in dingy rooms, tortured 
 physically and mentally, strangulated or burnt 
 alive or lead to commit suicide."


Feeling concerned over the magnitude and gravity of the dowry- 
 related violence and with a view to eradicate the menace from the society, 
 the legislature has responded by enacting the Dowry Prohibition Act, 1961. 


However, the Act did not prove to be an effective instrument and the evil 
of dowry continued to reign supreme. The Dowry related violence took 
alarming proportions in recent years resulting in many dowry deaths, 
suicides etc. Commenting on the ineffectiveness of the Act of 1961, Lucy 
Carrol has observed :



(39)"The Dowry Prohibition Act has been on the 
 statute book for over a quarter of century.


During the same period the practice of dowry 
 has not only continued unabated, but also 
 spawned unspeakable brutalities in the form of 
 dowry deaths, whether murder or suicide."


The Indian Parliament too was not left with any other alternative 
 but to go in for such a drastic presumption against the accused so that this 
 inhuman and barbarous practice of putting innocent girls to death for the 
 sake of sheer gain is eradicated from our society. Certainly, the good of 
 society as a whole is of far greater importance than the need to protect an 
 individual innocent against a possible unjust conviction in a rare case. 


Reverting back at this stage to the famous Woolmington’s case we find 
 that even Lord Sankey has conceded the right of legislature to throw the 
 on us on the accused in social interest, that it was the duty of the 
 prosecution to prove the prisoner’s guilt, subject to the defence of insanity 
 and statutory exception.


NCW chief makes recommendations to check dowry-related 
 crimes —


"Despite a long list of legislations protecting 
the rights of women , most importantly the 
prohibition of giving taking of dowry under the 
Dowry Prohibition Act, 1961, women in India



(40)are tortured physically and mentally more often 
 killed by their husbands and in-laws for not 
 bringing sufficient dowry." Said Mrs. Mohini 
 Giri, the chairperson of NCW in the course of 
 her address. Lamenting the plight of women in 
 India, she said that while some commit suicide 
 in the process, others leave their matrimonial 
 homes and become destitute or come to stay 
 with their parents."


Mrs. Giri said, "No single day passes without the newspaper headlines 
 screaming of such incidental. As per the official figures, there is one dowry 
 death reported every 101 minutes." Uttar Pradesh, according to her, leads 
 the tally in dowry deaths. "An average of 1900 women are killed for dowry 
 in Uttar Pradesh alone every year out of the 5000 dowry deaths reported 
 form the entire nation. Close on UP’s heels are the states of Maharashtra, 
 Madhya Pradesh, Bihar, Rajasthan and Andhra Pradesh," in that order.


Mrs. Giri made several recommendations to check-dowry related 
 crimes, such as :


• that a new section be inserted in the Indian Penal Code to 
provide stringent punishment of 5 to 10 years for accepting 
dowry directly or indirectly;



(41)•  that a dowry prohibition officer be appointed in every village 
 and district with suitable powers and officer so appointed should 
 interact regularly with the NGOs and police;


•  that a ceiling of not more than 20 per cent of annual income 
 of parents be put on the marriage expenses;


•  that dowry giver be exempted from punishment.


Dowry Act - The Dowry Prohibition Act is being reviewed and 
 examined by the national commission for women which has recommended 
 transfer of substantive provisions related to offences committed- under the 
 Act to Indian Penal Code, Code of Criminal Procedure and Indian 
 Evidence Act.


Set examples of not giving or taking dowry :


Communist Party of India (CPI) MP Geeta Mukherjee asked all 
MPs in the Lok Sabha to pass a resolution that none of them would either 
give or take dowry henceforth. Initiating a discussion under rule 193 on 
Thursday on atrocities against women, she said that apart from sensitizing 
the administration on how to deal with dowry deaths (every two hours, 
there is one dowry death in the country), those in privileged positions 
should set an example.



(42)"Very few politicians set a few example in this 
 matter. Let us take a pledge that none of us 
 here will either give or take a dowry," she said 
 amidst cheers.


Ms. Mukherjee also asked the government to prepare a plan of 
 action to prevent atrocities against women. She said this plan should 
 ensure coordination between government and social organizations to make 
 it effective.


She added that one major deterrent in effectively dealing with this 
 problem was that the National Commission for Women did not have any 
 teeth to take action against the guilty.


Non-cooperation by Govt, agencies drives NCW up against the wall 
 - Even as it is in the process of launching a campaign against domestic 
 violence, the National Commission for Women (NCW) often finds itself 
 helpless as official agencies do not extended it the necessary cooperation, 
 it is unable to help women need.


In a recent case, the Commission finds itself pitted against a Delhi 
 based CBI inspector, charged with harassing and torturing his young bride 
 of dowry. The inspector has defied the Commission’s summons to appear 
 before it for a hearing.


Centre rejects NCW’s plea for amending laws concerning women - 
Centre has practically rejected the recommendations of the NCW for



(43)amendments to various laws concerning women, including the Dowry 
 Prohibition Act, to make them more stringent and effective.


While agreeing in principle with the proposals, the government feels 
 the time is not ripe for making these changes. It, however, feels the move 
 for these changes should come from the people and society itself in the 
 form of a Uniform Civil Code.


Although the BJP-led government has not anything officially on the 
 matter, it has however, let it be known that the NCW’s pending proposals 
 may not be acceptable as these would have far- reaching repercussions. 


This is the reason for preference for a Uniform Civil Code.


An internal note prepared by the human resource development 
 (HRD) ministry in response to a question in Parliament has spelt out the 
 government’s position on this issue. It amidst that the NCW has sent 
 detailed discussions for amendments to the 12 existing laws and 
 recommended the enactment of six new laws concerning women.


"In most of these amendments there are likely 
 to be wide-scale repercussions and the 
 government feels that the move should come 
 from the society, e.g. Uniform Civil Code." says 
 the note.


According to the HRD ministry, amending law is a "long term 
processes they have to be sent to concerned ministries and departments 
and state government before being referred to the Cabinet.



(44)Indecent Representation of Women (Prohibition) Act, the Indian 
 Succession Act and the Child Marriage Restraint Act. Some of these 
 proposals have been pending since the early 90s.


Previous governments too never displays any enthusiasm on 
 following up on these proposals although it is part of the NCW’s mandate 
 to undertake a review of the laws relating to women.


There is a degree of frustration in the NCW as there is very little 
 follow-up by the government on its recommendations.


(B) Seeking Further Amendment of S. 498-A of IPC


Law is made for the society and keeping this view in mind the 
 provision of amendment has been made to meet the burning need of the 
 society. The very purpose of enforcement of law is to keep the 
 synchronizing balance among all section of the people. A good law never 
 favours a particular section or class of the society and disfavour the other. 


The growing number of deaths of the wedded ladies in the present society 
 has compelled the legislators to amend Chapter XX and providing S. 


498-A of the Indian Penal Code in Chapter XX-A by Act 46 of 1983.43
The insertion of Section 498-A of the Indian Penal Code by 
amending Act 46 of 1983 was certainly the need of the hour in order to



(45)sections of legal professionals and intellectuals that the law is generally 
 misconceived by the administrative or law-enforcing authorities, police and 
 thereby sometimes even the innocent people are put to unnecessary 
 harassment.


After enactment Section 498-A of Penal Code, a number of 
 innocent families have been put to unnecessary harassment. The wedded 
 ladies cannot be termed or said to be fair in all the cases. The new Section 
 498-A is now-a-days found to be misused in a number of cases. In fact, the 
 Section 498-A is being used as a weapon by the wedded wives and their 
 parental relations. If this be so it can forcefully be said that Section 498-A 
 in its present form is prejudicial. It must provide equal protection to the 
 innocent husbands and their relations. Certainly the innocent wives must 
 be protected but on the other hand the innocent husband should also be 
 protected.


Furthermore, observation reveals that though Section was framed 
 with good intention its consequences are not good, it has bad effects on 
 future marital life of husband and wife. It disturbs marital harmony. This 
 section is not at all beneficial keeping in view all social aspects of life. 


After trial the accused persons if acquitted files suit for malicious 
prosecution against wife and her parents and if convicted only remedy left 
to wife is to go and reside with her parents with her children because



(46)•  ,  .  44


as stigma on one s reputation.


After trial under Section 498-A there is no patching up between the 
 husband and wife. Remedies left with such wife is to file maintenance 
 proceedings or file divorce petition because Section does not have 
 provisions for reconciliation or for the compounding the case during the 
 tendency of trial. Women who regrets or after lodging complaint do not 
 appear before court, Thus avoid disposing against the accused husband, 
 else turns hostile, because grievances are mostly against the relatives of the 
 husband.


Further this will increase maintenance proceedings. This provision is 
 also not helpful to women because its recovery proceedings are not easy.


This section 498-A of IPC is new. Though the word ‘cruelty’ is 
 specifically defined in section it is interpreted in different ways.


Further observations have psychological effect on wife and children. 


Children are worse sufferers, they need both parents for healthy physical 
and mental growth. Section 498-A, IPC; needs to be amended and it 
should be made non-congnizable and compoundable at any stage of the



(47)proceedings for the accused husband can repent and show desire to 
 thereafter live happy married life, and, for welfare of the children.


The law should be more preventive than punitive. Section 498-A of 
 the Indian Penal Code needs to be modified or re-enacted in order to 
 protect the innocent husbands and their relations.


Frequent erratic and misleading and anti-society amendments 
 corrode the vitality, vigour and vision of law. Such anti-people and 
 anti-society amendments not only defeat the very purpose of law, but also 
 spoil the legal atmosphere due to torrential ill- desinged amendments.


Amendments of laws is one of the basic features of rule of law. The 
 object of an amendment of any Act is pro bono public, i.e. for the public 
 good and the amendments in law should be made in response to the 
 judicial process for the growth of law to fit it in demanding need of 


society.


(C) Need for Amendment of Section 320 Cr.P.C.


After the enactment of Act 46 of 1983 there has been an alarming 
rise in criminal cases involving allegations as to cruelty to the married 
woman. But Section 320 of Cr.P.C. stands as a stumbling block on the road 
of re-union by compounding the offence.



(48)Section 320, Cr.P.C. provides the scope for compounding certain 
 specified offences. Sub-section (9) of Section 320 Cr.P.C., mandates that no 
 offence shall be compoundable except as provided this section. This 
 section creating insurmountable difficulties and confusions and the absence 
 of any provision for compounding the offence under Section 498-A, IPC, 
 itself stands in the way of reconciliation between husband and wife, out of 
 court.45


Recently in Thathapadi Venkatalakshmi v. State of A.P.46, wife 
 filling report before police against husband alleging offence under Section 
 498-A IPC. Chargesheet filed by police which framed basis for court to 
 take cognigence of offence. Wife cannot be permitted to withdraw 
 chargesheet filed by the police, under section 498-A Cr.P.C.


(D) Distinction between Section 304-B and Sec. 302 of IPC


Crimes such as bride-burning and abetment of suicide come within 
 the purview of Sections 302, 304-B, 306 and 498-A, IPC. Attempt to cause 
 death offences may come within the ambit of Section 307, IPC. The 
 offences are relatable to demand of dowry and non-fulfillment thereof at 
 the time of marriage or even thereafter.


There are many criticisms against section 304-B, introduced by Act 
43 of 1986 to IPC. By introducing this section, a distinction has been



(49)created between this section and section 302, IPC. Scope has been left for 
 a culprit to escape the maximum punishment of death, because the 
 maximum sentence under Section 304-B is imprisonment for life and the 
 minimum is seven years imprisonment.


If a person murders his wife by pouring petrol or kerosene on her 
 body and sets her on fire on account of non-payment or insufficient of 
 dowry and the woman dies, such acts, if proved, would amount to an 
 offence under Section 302, IPC. But courts may bring such an offence 
 within ambit of Section 304-B, IPC and impose a lesser punishment. This 
 view requires careful examination because of heart-rending accounts of 
 death of brides very soon after marriage on account of severe burns.


On the other hand, concept of ‘cruelty’ in matrimonial laws has 
 been ambiguous and controversial, taking the color of varying magnitudes 
 depending on varying circumstances of a particular case. Similarly word 


‘harassment’ also lacks precision. Lack of precision and specificity makes 
 the provision relating to the offence of ‘dowry death’ ambiguous.


On mere proof of cruelty, whether physical or mental, or 
 harassment in connection with dowry demand, the death of woman will 
 come within the purview of ‘dowry death’ and husband or in- laws of the 
 deceased, at the strength of legal fiction, may be punished for dowry death. 


Thus by the newly added Section 304-B of the Penal Code and Section 
113-A and Section 113-B of evidence Act, Parliament has encroached in 
judicial field.



(50)Under Section 304-B of Penal Code defining and punishing ‘dowry 
 deaths’ this limit has been fixed at seven years of imprisonment. It is 
 surprising that the legislature has not prescribed monetary punishment for 
 such a crime, though under Section 498-A IPC, while defining ‘Cruelty’ 


and providing punishment for committing ‘cruelty’, punishment of fine has 
 been prescribed along with imprisonment. Section 304-B of Penal Code 
 also excludes judicial scrutiny or discretion in showing leniency.


Further, Section 113-A of the Evidence Act has provided for the 
 other surrounding circumstances to be taken into consideration. The newly 
 added Section 304-B of Penal Code and Section 113-B of Evidence Act 
 has omitted this statutory provision, thus excluding relevant circumstances 
 from consideration. The legislature has no such power. Thus Section 304-B 
 of Penal Code and section 113-B of Evidence Act suffer from vice of 
 excluding the judicial discretion.47 Section 304-B of Penal Code and 
 Section 113-A and 113-B of Evidence Act assume that the sole cause of 
 dowry death/suicide is cruelty as envisaged by section 498-A of Penal 
 Code. This assumption is not based on any scientific data.


Such provisions may cause hardship and injustice in certain cases. 


This piece of legislation appears to have been enacted, without due 
 consideration as to its implications, with a view to show legislative 
 enthusiasm for giving protection to the women against dowry deaths. 


Legislation, having ambiguities and uncertainties, punishing persons even



(51)in the absence of proof as to the commission of the offence on the basis 
 of mere presumption and legal fiction can in no way be justifies in social 
 welfare state.


As the Supreme Court has observed that wrongful acquittals are
 undesirable but much worse is the wrongful conviction of an innocent 
 person.48


. Section 304-B of Penal Code and Section 113-B of Evidence Act 
 deserve reconsideration and redrafting.


(E) Some loopholes in Dowry Prohibition Act, 1961


The provision of Dowry Prohibition Act are stringent no doubt, but 
 hardly cases covered by them come to court, or if they do come they 
 succeeded. No amount of stringent legislation may stop this pernicious 
 practice because there are also loopholes in the measures of the Dowry 
 Prohibition Act. These are as following:


(i) Defective definition


Section 2 of the Dowry Prohibition Act defines dowry. But the Act 
does not bar the traditional giving of presents at "or about the time" of 
wedding. The value of presents should not be excessive, having regard to 
financial position or status of the person by whom or on whose behalf such 
presents are given,49 provided a list is maintained as per rule.50.



(52)The definition of "Dowry" not includes the presents and also allows 
 to give presents regard to the financial position of the person by whom 
 presents are given. Then how we can hope that "dowry" in form of 
 traditional presents would not be given or taken by the parties to the 
 marriage.


The amendment to Section 2 of the Act was made with the opinion 
 that in order to make it sure that the presents made to the bride of at or 
 before or after the marriage, are exclusively for the bride’s benefit, they 
 should be listed and registered in her name. But what is happening in fact.


When presents are made by or on behalf of the bride, only such 
 presents are saved which are of a customary nature (?); when presents are 
 made or on behalf of the bride, the value thereof shall no be excessive 
 having regard to the financial position of the person by whom, or on 
 whose behalf, such presents are given (?); the list shall be prepared at the 
 time of the marriage or as soon as possible after the marriage (?); and the 
 list shall be signed by both the bride and the groom.


The law is indeed made very stringent. The definition of the 


"dowry" is wide and inclusive. Presents given at the time of marriage can 
be excluded from the purview of the prohibited activity only when answer 
the description and follow the procedure given above. Are the measures 
going to curb the evil as anticipated by the Joint Select Committee of 
Parliament?



(53)This definition of "dowry" is defective because of the exclusion of 
 wedding presents made to either party to the marriage at the time of 
 marriage from the purview of dowry,51 The safeguards against wedding 
 presents relating to making a list of he presents and giving duly signed 
 copes to the parties do not solve the problem and may not be practicable 
 in view of delicate relations between the two families. In the name of 
 wedding presents, parties to the marriage may take properties of huge 
 valuation and this may encourage the giving and taking of dowry.


The rules referred to merely require that lists signed by both 
 spouses and giving a brief description of each present, its approximate 
 value and the name of the giver and his relationship (if any) to either of 
 the spouses be prepared by the spouses themselves as soon as possible 
 after the marriage. It cannot be assumed that maintenance of such lists will 
 inhibit the extravagances of marriage transactions. The bride’s parents 
 would be well advised to insist that their presents were entered on her list 
 and the boy’s family, however, is likely to insist that major items be


Z'l


entered on his list.


(ii) Dowry Offences


The offenders guilty of taking or giving of dowry or of its 
abetment,54 or demanding of dowry55 are liable to punishment with a 
mandatory minimum of five years imprisonment along with fine which 
shall not be less than Rs. 15,000 or the amount of the value of such dowry, 
whichever is more 56
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