

  
    
            
        
      
      
        
          
        

        
          
            
          
        
        
          
            
              
                
              
            

            
              
                
                  Recently Searched
                

              

                
                  
                      
                      
                        
                      
                  

                
              
                No results found
              

            

          

          
            
              

                
              
            

            
              
                Tags
              

              
                
                  
                      
                  
                
              

              
                

              

              
                No results found
              

            

          

          
            
              
                
              
            

            
              
                Document
              

              
                
                  
                      
                  
                
              

              
                

              

              
                No results found
              

            

          

        

      

    

    
      
        
          
        
      
              

                        
  
  

                
            
            
        
        English
                        
          
            
            
              
                Home
                
                  
                
              
              
                Schools
                
                  
                
              
              
                Topics
                
                  
                
              
            

          

        


        
          Log in
        
        
        
        
        
          

  





  
    
      
      	
            
              
              
            
            Delete
          
	
            
              
              
            
          
	
            
              
                
              
              
            
          
	
          

        
	No results found


      
        
          
        
      
    

  







  
      
  
    
    	
                                    
              Home
            
            




	
                          
                
              
                        
              Other
            
            


      
                  (1)Bombay High Court The Association Of The Traders And
      

      
        
          
            
              
                
              
            
            
            
              
                Share "(1)Bombay High Court The Association Of The Traders And"

                
                  
                    
                  
                  
                    
                  
                  
                    
                  
                  
                    
                  
                

                
                  

                  
                    COPY
                  
                

              

            

          

          
            
              

                
              
            
          

        

      

    

    
      
        
          
            
              
            
                          
                N/A
              
                      


          
            
              
            
                          
                N/A
              
                      

        

        
                      
              
                
              
                               Protected
                          

                    
            
              
            
            
              Academic year: 
                2022
              
            

          

        

        
          
            
            
                
                    
                
                Info
                
                

            
            

            

                        
  

                
        Download
          
              

          
            
              
                
                Protected

              

              
                
                
                  Academic year: 2022
                

              

            

            
              
                
                  
                
                
                
                  
                    Share "(1)Bombay High Court The Association Of The Traders And"

                    
                      
                        
                      
                      
                        
                      
                      
                        
                      
                      
                        
                      
                    

                    
                      

                      
                        
                      
                    

                    Copied!

                  

                

              

              
                
                  
                
              

            

            
              
                
                69
              

              
                
                0
              

              
                
                0
              

            

          

        

      

      
        
                              
            
            69
          

          
            
            0
          

          
            
            0
          

        

      

    

  



  
        
                    
  
    
    
      
        Loading....
        (view fulltext now)
      

      
        
      

      
      

    

  




  
      

                    Show more (   Page )
        
  


  
      

                    Download now ( 69 Page )
      



      
            
  
    Full text

    
      (1)Bombay High Court


The Association Of The Traders And ... vs Union Of India And 3 Ors on 16 September, 2015
 Bench: S.C. Dharmadhikari


     PVR      1         wp477-227-12=115-13-ghntefinal.doc
       IN THE HIGH COURT OF JUDICATURE AT BOMBAY


       ORDINARY ORIGINAL CIVIL JURISDICTION


       WRIT PETITION NO.477 OF 2012


    The Association of the Traders carrying the Food       )
     Business of various Food items being an registered       )
     Association having its office at 956/71, Katrak Road,      )
     Vadala, Mumbai - 400031 through, Authorised      )


    Signatory Shri.Kiran Varshi Gada, Adult,       )
     Occ: Business, Sadashiv Wadi, Katrak Road,       )


    Wadala, Mumbai 400031.       ).. Petitioner.


       Vs.


    1.Union of India, (Summons to be served on the       )
     Learned Government Pleader appearing for Union       )
     of India under Order XXVII, Rule 4, of the Code


       ig      )
     of Civil Procedure,1908)       )
        )
     2. The Secretary, Ministry of Law and Justice,       )
     Government of India, New Delhi, (Summons to be       )
     served on the Learned Government Pleader appearing       )
     for Union of India under Order XXVII, Rule 4, of the       )
     Code of Civil Procedure,1908.)       )


       )
    3. State of Maharashtra, (Summons to be served on      )



(2)    the learned Government Pleader appearing for Union       )
     of India under Order XXVII, Rule 4, of the Code of       )
     Civil Procedure,1908)      )
        )


    4. The Principal Secretary, Ministry of Food, Civil      )
     Supplies and Consumers, State of Maharashtra,      )
     Mantralaya, Mumbai-400032. (summons to be      )
     served on the Learned Government Pleader appearing       )
     for State of Maharashtra under Order XXVII, Rule 4,      )


    of the Code of Civil Procedure,1908.)      ).. Respondents.


      AND


       WRIT PETITION NO.227 OF 2012


    Mumbai Mewa Masala Merchants' Association, a       )
     registered Association under the provisions of the       )
 Societies Registration Act,1860, having its registered       )
     office at 47/49, Yusuf Maherali Road, Mandvi,      )
     Mumbai - 400 003.      )
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        )


    2. Shri.Raichand Poonshi Dedhia, President of      )
     Petitioner No.1 Association, having its office at      )


    M/s.Maruti Masala Mart, 262/70, Narshi Natha       )


    Street, Bhat Bazar, Mumbai - 400 009.      ).. Petitioner



(3)      Vs.


    1.Union of India, represented by its Secretary to the       )
     Government, Ministry of Health and Family Welfare,      )


    Nirman Bhavan, New Delhi - 110011.      )
       )
     2. The Secretary, Ministry of Law and Justice, Government )
     of India, Shastri Bhavan, 'A' Wing, Dr.Rajendra Prasad Road)


    New Delhi - 110 001, through Ministry of Law, Justice       )
     and Company Affairs, Aaykar Bhavan, New Marine Lines, )
     Mumbai-400020.       ig       )
     3. The Principal Secretary, The State of Maharashtra, through)
     Ministry of Food and Civil Supplies, Mantralaya, Mumbai )
     400032, through Office of Government Pleader, PWD Bldg. )
     High Court, Mumbai.      )
     4. Food Safety and Standards Authority of India, having its )


    office at 3rd /4th Floor, Food and Drug Administration Bhavan)
     Next to Rashtriya Bal Bhavan, Kotla Road,      )


    New Delhi - 110 002.       )
     5. Commissioner of Food Safety of the State of Maharashtra )
     having his office at Survey No.341, Bandra Kurla Complex, )


    Madhusudan Kalelkar Marg, Bandra (E), Mumbai-400051. ).. Respondents.


      AND


       WRIT PETITION NO.115 OF 2014



(4)    1.AHAR, Indian Hotel & Restaurant Association, B-2,      )
     Wadala Shri.Ram Industrial Estate, Ground Floor,       )
     G.D.Ambekar Marg, Near Wadala Telephone Exchange,      )
     Wadala, Mumbai-400031.       )
        )
     2. Mr.Shashikant Shetty, Secretary/Authorized Signatory,       )
     H-2, Wadala Shri Ram Industrial Estate, Ground Floor,      )
     G.D.Ambekar Marg, Near Wadala Telephone Exchange,      )


    Wadala, Mumbai-400031.       )..Petitioners.
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        vs.


    1.Union of India represented by its Secretary to the       )


    Government, Ministry of Health and Family Welfare,       )
     Nirman Bhavan, New Delhi - 110 011.      )


    2. The Secretary, Ministry of Law and Justice, Government )
     of India, New Delhi.      )


    3. The Secretary, The State of Maharashtra, through      )


    Ministry of MED & FDA Supplies, Mantralaya,      )
    Mumbai - 400032.       )
    4. Food Safety and Standards Authority of India constituted      )



(5)    under the Food Safety and Standards Act,2006 having its      )
     Office at FDA Bhavan, Near Bal Bhavan, Kotala Road,      )
     New Delhi - 110 002.      ig       )
     5. Commissioner of Food Safety of the State of Maharashtra )


    having its office at S.No.341, Bandra Kurla Complex,       )
     Bandra (East), Mumbai-400051.      )
       ---


    Mr.A.V.Anturkar, Senior Advocate i/b. Mr.Sugandh Deshmukh,      for the
     Petitioner in Writ Petition No.477/12.


    Mr.Kamal Bhulchandani i/b. Mr Kamal & Co., for the Petitioner in Writ Petition
     No.227/12.


    Ms.Anjali Purav, for the Petitioner in Writ Petition No.115/14.


    Mr.Mehmood Pracha with Mr.Anil Singh, A.S.G., with Dr.G.R.Sharma, Mr.Rui
     Rodrigues, Mr.G.Hariharan, Mr.N.R.Prajapati, Mr.T.N.Pathan, Mr.Dhanesh Shah
     i/b. Mr.Niraj Kumar, the Respondents - Union of India.


      ---


       CORAM       :         S.C.DHARMADHIKARI &


       G.S.KULKARNI, JJ.


       RESERVED ON       :         18th JUNE, 2015.


       PRONOUNCED ON :       16th SEPTEMBER, 2015
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(6)    JUDGMENT : (PER G.S.KULKARNI, J.)


1. Admit. Respondents waive service. By consent of the learned Counsel for the parties and at their
 request taken up for final hearing.


2. This batch of petitions raise a common challenge. The challenge is to the constitutional validity of
 the provisions of Food Safety and Standard Act,2006 as also to the rules and regulations framed
 thereunder.


3. Writ Petition No.477 of 2012 has been filed by the Association of the Traders claiming to carry on
 business in various food. The petitioner describes itself to be a registered association, however,
 without specifying under which law, it is so registered. The challenge as raised in this petition is
 quite broad inasmuch as in prayer clause (a) the petitioners pray for quashing and setting aside the
 provisions of the Food Safety and Standards Act, 2006 (for short "the FSS Act") as violative of
 Article 14, 19 and 21 of the Constitution of India. In the alternative, a prayer is made seeking a writ
 of mandamus to quash and set aside the provisions of Section 31 and 36 and other connected
 sections of the FSS Act as violative of Article 14, 19 and 21 of the Constitution of India.


4. The second Writ Petition being Writ Petition No.227 of 2012 has been filed by Mumbai Mewa
 Masala Merchants Association, a registered PVR 5 wp477-227-12=115-13-ghntefinal.doc Association
 under the provisions of the Societies Registration Act,1860. The prayers as made in the petition are
 appearing on pages 106 to 116 of the paper book which contain prayer clause (a) to (g) and the
 substantive prayers being prayer clause (a) to (c). The challenge as raised in this Writ Petition is also
 too broad and verbose inasmuch as apart from the challenge to the substantive provisions of the FSS
 Act, there is also a challenge to the certain provisions under the Licensing Regulations. The
 challenge is basically to the legality of the provisions of Sections 31, 34, 38, 46, 65, 70 and 80 of the
 FSS Act.


5. The third Writ Petition is filed by one AHAR Indian Hotel and Restaurant Association. It claims
to be an Association of restaurants and hotel owners in and around Mumbai and other parts of the
State of Maharashtra, registered under the Societies Registration Act,1860. The petitioners in this
petition pray that the FSS Act and the Rules and Regulations,2011 framed thereunder be declared as
illegal and unconstitutional, null and void, qua the food service providers i.e. hotels and restaurants,
and, in the alternative that the FSS Act and Rules and Regulations framed thereunder are mainly
framed and/or applicable to the manufacturing units / factories and not to the hotels and
restaurants providing food services to its customers. Prayer clause (e) has seven sub-heads wherein
several other prayers are made and it would be appropriate that we reproduce those prayers which
read as under:-



(7)"(e) That this Hon'ble Court be pleased to issue a writ of Mandamus or a writ in the nature of
 certiorari or any other PVR 6 wp477-227-12=115-13-ghntefinal.doc appropriate writ, order or direct
 the Respondents;


(i) Not to consider Hotels and Restaurants as manufacturers as defined u/s.3(zd) of
 FSS Act.


(ii) To direct the Respondent No.5 to provide for representation from the Hotels and
 Restaurants in Central Advisory Committee.


(iii) To direct the Respondents to clarify whether the provisions of Section 16 are
 applicable to the Hotels and Restaurants.


(iv) To direct the Respondents to create separate category of Hotels and Restaurants
 in FSS Act.


(v) To direct the Respondents to modify the amount of penalty to be charged to
 Hotels & Restaurants (Food Service Provider).


(vi) To direct the Respondents to frame separate & specify Rules and Regulation for
 Food Service Provides.


(vii) To direct the Respondents to exempt Hotels and Restaurants from process of
 filing returns as per regulations 2.1.13."


6. Before we examine the challenge as raised in all these Writ Petitions, we may at the outset observe
 that though these Writ Petitions challenge the constitutional validity of the provisions of the FSS Act
 and the Rules and Regulations framed thereunder, none of these petitions aver the foundation for
 such a challenge. The foundation necessarily has to be from a bundle of facts which would show that
 the implementation of the Act in a given set of facts has violated any of the Constitutional and other
 legal rights as guaranteed to the petitioners. It is well settled that the challenge to the PVR 7
 wp477-227-12=115-13-ghntefinal.doc Constitutional validity of the Act must be on the basis of a
 certain and definite set of facts and not on an apprehension. In other words a challenge to the
 Constitutionality of statute cannot be raised in abstract or in a vacuum. The essential facts are the
 foundation and become necessary to examine the validity of the Act. The position in this regard can
 very well be traced to the decision of the Supreme Court in the case of "Sant Lal Bharti Vs. State of
 Punjab, ((1988) 1 SCC 366)". The Supreme Court in the case of " Kusum Ingots & Alloys Ltd.


Vs. Union of India & Anr. ((2004)6 SCC 254)" has reiterated this position that a Writ Court would
not determine the Constitutional question in vacuum and that passing of a legislation would give
rise to cause of action, however, only when the provisions of the legislation which were
implemented, would give rise to civil or evil consequences to the petitioner. In all these three
petitions, the petitioners have failed to set out on facts as to how the provisions of the impugned
enactment have adversely affected the petitioners. We categorically asked the learned Counsel



(8)appearing for each of these petitioners as to whether any notices or any adverse action has been
 taken against any of their members by the Authorities implementing the provisions of the Act, the
 learned counsel for the petitioners, however, conceded that no adverse action is taken by the
 Authorities implementing the FSS Act and much less entailing any apprehended consequence of the
 manner as averred in the petitions. Nonetheless as the issues are of a recurring nature and the
 petitioners representing a cross section of the trade and food supply business, we proceed to decide
 the same. We have accordingly heard the learned Counsel for the parties at length, so as to examine
 PVR 8 wp477-227-12=115-13-ghntefinal.doc the merits of the representative challenge as raised.


FACTS:-


7. Writ Petition No.477 of 2012 is filed by the Association of Traders carrying Food business. Writ
 Petition No.227 of 2012 is filed by the Mumbai Mewa Masala Merchants Association claiming to be
 a registered Association of the retailers - wholesalers of dry fruits and spices, and are claiming to
 have a membership of 49 retailers and wholesalers. The challenge in these two Writ Petitions
 though couched in different words is quite similar. We, therefore, in common set out the case of the
 petitioners. The challenge is on the ground of extensive powers, conferred by the FSS Act on the
 various authorities, vagueness of the provisions violating the rights of the petitioner under Article
 14, 19(1)(g), 21 and 300A of the Constitution of India. It is the petitioners' case that its members
 who are in the business of food items would be adversely affected by implementation of the FSS Act.


The petitioners have averred that by virtue of the Act, earlier laws relating to food and adulteration
 stand repealed which are the Prevention of Food Adulteration Act,1954, the Food Products Order
 1955, the Meat Foods Products Order 1973, the Vegetable oil Products (Control) Order,1947, the
 Edible Oil Packaging (Regulation) order,1998, the Solvent Extracted Oil Mill and De oiled Meal and
 Edible Flour (Control) Order 1967, the Milk and Milk Products Order 1992, and other orders issued
 under the provisions of Essential Commodities Act,1955 relating to food. It is stated that these laws
 have been repealed by virtue of Section 97 of the Act. The petitioners state that the Central
 G o v e r n m e n t   u n d e r   t h e   F S S   A c t   h a s   b e e n   g i v e n   a   p o w e r   t o   P V R   9
 wp477-227-12=115-13-ghntefinal.doc frame statutory Rules by virtue of Section 91 of the FSS Act. As
 also the Food Authority has been given power to make regulations under Section 92 of the Act.


Under Section 94 of the Act, the State Government has an authority to make Rules. The petitioners
 state that they are aggrieved by the implementation of the FSS Act, apart from the broad challenge
 raised to the entire FSS Act. The principal grievance as averred in the petition is on the licensing
 provision which is contained in Section 31 of the FSS Act. The contention is that Section 31 provides
 that no person shall commence or carry on any food business "except under a licence", and for this
 purpose sub-section (3) of Section 31 provides that any person desirous to commence or carry on
 any food business shall make an application for grant of a licence to "the Designated Officer", in
 such manner as may be specified in the Regulations. The petitioners aver that the expression


"Designated Officer" as defined under Section 36 of the FSS Act provides that the Commissioner of
Food Authority, shall by an order appoint, a Designated Officer who shall be not below the rank of
Sub-Divisional Officer, to be in-



(9)charge of Food Safety Administration in such a manner as may be specified by Regulations. It is the
 petitioners' case that the Sub-Divisional Officer is an Officer who is appointed under the provisions
 of the Maharashtra Land Revenue Code and who is entrusted purely with the duties as a Revenue
 Officer. The contention is that in exercising the functions of granting a licence, such Officer is
 required to be satisfied on various aspects pertaining to public health in either accepting or rejecting
 the application for a licence. It is the petitioners' contention that a conjoint reading of the provisions
 of Section 31 read with PVR 10 wp477-227-12=115-13-ghntefinal.doc Section 36 of the FSS Act
 confers powers on the Sub-Divisional Officer to take a decision on the licence application and the
 Sub-Divisional Officer, if satisfied that "it is necessary so to do in the interest of public health", the
 Sub-


Divisional Officer may reject an application. It is the petitioners' case that conferment of such
 powers on a Sub-Divisional Officer as a 'designated officer' to issue a licence for carrying food
 business, is arbitrary. The reason being that the Sub-Divisional Officer is merely a Revenue Officer.


Neither he is a technical officer nor he has knowledge or a technical know-how about the food
 business or about food industries. The Sub-Divisional Officer is merely entrusted with the work of
 revenue collection under the provisions of the Revenue law, and who has no technical qualification,
 and such a person is entrusted with the job of either accepting or rejecting the application for
 licence.


8. The next issue the petitioners' raise is that Section 31 (2) of the FSS Act contain vague words
 which are not defined which would render the provision illegal. The FSS Act does not define as to
 what is meant by "petty manufacturer". It does not define as to what is meant by "petty retailer" or


"hawker" or "itinerant vendor", "temporary stall holder" or "small scale or cottage or other
 industries relating to food business", or "tiny food business operator". Unless these words are
 defined, they are incapable of being implemented and thus, Section 31(2) is rendered vague and
 impracticable.


9 .   T h e   n e x t   c o n t e n t i o n   a s   u r g e d   b y   t h e   p e t i t i o n e r s   i s   p e r t a i n i n g   t o   P V R   1 1
 wp477-227-12=115-13-ghntefinal.doc exercise of powers by the Designated Officer. The petitioners
 contend that under Section 31(4) of the Act, the Designated Officer, if satisfied that it is necessary to
 do so in the interest of public health, may reject a licence application, and for such rejection neither
 there are any guidelines laid down in the Statute as to what is meant by the words "in the interest of
 public health", nor there are any guidelines which have been laid down in the rule making power of
 the Central Government. Also no guidelines are found in the rule making power conferred on the
 State Government or in the Regulation making power of the Food Authority under the provisions of
 the FSS Act.


ig The contention is that as to what would be in the interest of public health in rejecting an
application is a grey area unsupported by any rules or regulations and, thus, the Designated Officer
who is a Sub-Divisional Officer is required to exercise such unguided and undefined powers using
his own discretion. The exercise of power by the designated officer is purely discretionary and thus,
would lead to a discrimination violating the mandate of Article 14 of the Constitution. If by such
exercise of power a licence is rejected to the members of the petitioners Association, then, this is



(10)imposing an unreasonable restriction on the right to carry on an occupation and profession by the
 members of the petitioners and would violate the fundamental rights guaranteed under Article
 19(1)(g) of the Constitution of India. The restriction is not a reasonable restriction and on the
 permissible grounds as envisaged under Article 19(6) of the Constitution.


1 0 .   T h e   s e c o n d   l i m b   o f   t h e   c h a l l e n g e   i s   t o   t h e   p r o v i s i o n s   o f   S e c t i o n   3 2 ,   P V R   1 2
 wp477-227-12=115-13-ghntefinal.doc 33, 34 35 and 36 of the FSS Act, on the ground that very wide
 powers are conferred upon the "Designated Officer" appointed under the FSS Act. The powers as
 conferred on this officer is the power to issue improvement notices, prohibition orders, emergency
 prohibition notices and orders to be passed under Section 32, 33, 34, 35 and 36 of the Act without
 issuing a show cause notice before such a drastic action and that the Designated Officer can take a
 direct action against the shopkeepers, which is against the principles of natural justice.


By this provision no opportunity is made available to the shopkeepers / owners to satisfy the
 Authorities that there is no wrong committed by them in respect of food safety. The Designated
 officer is conferred wide powers of cancellation of food business licence and prohibiting sale of any
 articles of food description of which is found to be in contravention of the Rules and Regulations.


The Designated Officer is also conferred with the powers of prosecution. The conferment of such
 powers on the Designated Officer will render it difficult for any shop owner to conduct business and
 earn his livelihood.


11. Further it is the petitioners' case that the powers conferred on the Food Safety Officer under
 Section 38 of the Act to take, to enter and inspect any place where the articles of foods are
 manufactured or stored for sale or stored for manufacture and if it is found that there is a
 contravention of the provisions of the FSS Act, take action against such shop or shop owners on the
 spot, without giving any opportunity to call for any explanation as also exercise powers under the
 Code of Criminal Procedure relating to search, inspection of the place, is PVR 13
 wp477-227-12=115-13-ghntefinal.doc illegal, contrary to the principles of natural justice and equity
 rendering the provision illegal and unconstitutional.


12. Then the grievance is in respect of Section 39 of the Act which provides for liability of Food
Safety Officer in certain cases. The grievance of the petitioners is that if any complaint is made
against any Food Safety Officer and if the complainant fails to prove the complaint then fine of
Rs.50,000/- to Rs.1,00,000/- can be imposed on the complainant, which itself is illegal as it will be
very difficult to prove malpractice adopted by the Food Safety Officer. Such provision in fact
protects the illegalities and/ or the malpractices / corruption of a Food Safety Officer as there is
deterrent to file a complaint against such an officer. The next grievance is pertaining to provisions of
Sections 41 and 42 conferring wide power of search, seizure, investigation and prosecution, and that
conferring of such wide powers is arbitrary. Further, Section 41 would render that no search would
be deemed to be irregular by reason of the fact that the witnesses for the search are not inhabitants
of the locality, in which locality, the place searched is situated. These are wide powers without any
restrictions. The next challenge is to the provisions of Sections 50, 51, 52 and 53. The contention is
that the penalty of about Rs.5,00,000/- has been proposed to be imposed for selling food which is
not of a nature or substance or quality demanded. Thus, a penalty can be imposed on the basis of the



(11)report prepared by the Food Safety Officer without giving a show cause notice to the shop owner
 concerned.


Similarly, Section 54 provides penalty of Rs.5,00,000/- if the food contains PVR 14
 wp477-227-12=115-13-ghntefinal.doc extraneous matters and Section 55 imposes penalty of
 Rs.2,00,000/- for failure to comply with the directions of the Food Safety Officer. Section 56 also
 imposes penalty for unhygienic or insanitary processing or manufacturing of food. Section 57
 provides for penalty for possessing adulterant and Food Safety Officer can take action by imposing a
 fine upto Rs.10,00,000/-. All these provisions are totally illegal and arbitrary.


13. Then the assail is to the provisions of Section 61 and 64 which provide for punishment for false
 information and punishment for subsequent offence. The petitioners contend that these provisions
 are contrary to the well settled principles of law, requiring compliance of principles of natural justice
 and, therefore, required to be struck down. Also Section 65 which proposes to pay compensation to
 the victim in case of injury or death of consumer, of not less than Rs.5,00,000/- in case of death,
 and not exceeding Rs.3,00,000/- in case of grievous injury, and not exceeding Rs.1,00,000/- in all
 other cases of injury.


The challenge is that the compensation is far on the higher side and if such compensation is
 imposed, it would be difficult for the shopkeepers to do business. Further Section 69 which deals
 with the power to compound an offence, does not allow compounding of minor offences, the
 provision is, therefore, illegal. Section 69 of the Act provides no guidelines as to when it can be said
 that a reasonable plea exists that a person has committed an offence as also it is not clear what is
 meant by the words "contravention against this Act". It is also not clear as to "when such persons are
 suspected to have committed PVR 15 wp477-227-12=115-13-ghntefinal.doc offence".


14. Then, the challenge is to the provision of Section 72 of the Act which provides that a Civil Court
 shall have no jurisdiction to entertain any suit or proceedings in respect of any matter which an
 Adjudicating Officer or Tribunal is empowered by or under the Act to determine and no injunction
 shall be granted by any Court or other Authority in respect of any action taken or to be taken in
 pursuance of any powers exercised under the Act. The contention is that the provision is contrary to
 the Civil law applicable in the entire country since the Government is not able to establish the
 Tribunal as contemplated under Act at each and every place, and, therefore, Civil Courts become
 necessary and a proper remedy to the shop owners. Thus, Section 72 deserves to be quashed and set
 aside.


15. The petitioners aver that the above several provisions of the Act are violative of Articles 19(1) (g)
 and 21 of the Constitution on the ground that they suffer from excessive delegation. The submission
 on Article 21 is that the procedure which has been contemplated under the various provisions of the
 Act is almost unworkable and highly subjective, completely impracticable and on this count it is not


"procedure established by law within the meaning of Article 21 of the Constitution."


1 6 .   I t   i s ,   t h e n ,   a v e r r e d   t h a t   t h e   R e g u l a t i o n s   f r a m e d   u n d e r   t h e   A c t   P V R   1 6
wp477-227-12=115-13-ghntefinal.doc namely Food Safety and Standard (Licencing and Registration



(12)of Food Business) Regulations,2011 ( for short "the Licencing Regulation) and more particularly,
 regulation 1.2.4 is vague and impracticable. The registration procedure contemplated by Regulation
 2.1.1.(1)(2)(4) alongwith the requirement of Schedule IV is also vague and impracticable. Further in
 the case of Non Petty Food Operator, the provisions of Section 3(n), 3(zd) and Section 3(o) and the
 requirement of Section 27 and Schedule IV Part 2 of the Licencing Regulations, alongwith the
 Regulation 2.1.2 and Section 58 are vague and results in making the said sections vagarious and
 impracticable and thus, the provisions are illegal and bad-in-law. It is the contention of the
 petitioners that the guidelines are to be mentioned in the statute itself and not in the delegated
 legislations WRIT PETITION NO.115 OF 2014


17. This Writ Petition is by the Association of Restaurants and Hotels which is a society registered
 under the Societies Registration Act and claiming to have a membership of about 3000 members.


The challenge is similar to the one as as raised in the earlier two Writ Petitions and challenge to the
 provisions of the Act, Rules and Regulations framed thereunder on the basis that the provisions are
 ambiguous, impracticable to be complied with by the members of the petitioners and which take
 away the fundamental and constitutional rights of its members. The provisions if allowed to remain
 in the statute book, the same will not only confer arbitrary powers in the officers appointed under
 the Act, but also abuse of the fundamental and constitutional rights vested in the citizens PVR 17
 wp477-227-12=115-13-ghntefinal.doc leading to corruption. That each and every provision as
 challenged in the petition is ambiguous and is not at all clear and whether the same is applicable to
 the Hotels and Restaurants. The penal sections provide for huge penalties, prosecution and
 imprisonment without being heard and the provisions would operate on overall whims and fancies
 of the officers appointed under the Act and thus, the provisions are violative of the provisions of
 Articles 14, 19(1)(g) and 300A of the Constitution of India.


18. After having discussed about the nature of the challenge as raised in these petitions, we now
 proceed to record the submissions as made on behalf of the learned Counsel for the petitioners.


Mr.Anturkar, learned Senior Counsel appearing for the petitioners in Writ Petition No.477 of 2012
 submits that the provisions of the Act are vague and extremely ambiguous and are left to be
 exploited by the officers. Apart from the broad challenge as raised in the Writ Petition, Mr.Anturkar
 has confined his submissions on the challenge to Section 31 and Section 36 of the FSS Act.


Mr.Anturkar has drawn our attention to the provisions of Section 31 of the Act which pertains to
 Licencing and Registration of food business. Our attention is invited to certain expressions which
 are used in Section 31 namely the expression "Food business" as defined under Section 2(n),


"Unsafe Food" as defined under Section 2(zz), "sale" as defined under Section 2(zr), "manufacturer"


as defined under Section 2(zd). The submission of Mr.Anturkar is that there are number of words as
appearing in these provisions which are not defined. These words being "processing", "Storage",
PVR 18 wp477-227-12=115-13-ghntefinal.doc "distribution", "food services", "catering", "food
ingredients". It is submitted that the Act does not define many of the items as contained in Section
31 and thus the consequence is that the provisions are subject to abuse on account of their
vagueness. It is submitted that the definitions are required to be precise and the scope of activities
sought to be governed by the provisions of Section 31 cannot be left vague subjecting it to the
absolute discretion of the Officer who would act under the provisions. Mr.Anturkar has then drawn
our attention to the provisions of the Licencing Regulation and more particularly, to clauses 2.1.2,



(13)Schedule IV Part I, Clauses 14, 15, 16 and 18 to submit that the aspects which are covered by these
 clauses are vague and hence are rendered arbitrary.


19. Mr.Bulchandani, learned Counsel appearing on behalf of the petitioners in Writ Petition No.227
 of 2012 submits that the grievance of the petitioners for striking down the provisions of the FSS Act
 is principally on account of vast discretionary powers being conferred on the Officers in the lower
 hierarchy empowering them to grant different licences. Mr.Bulchandani submits that Section 31 (6)
 of the FSS Act would require licence for each food article to be sold and would also require different
 licences. It is submitted that Section 31(8) of the FSS Act would show that it is hardly a remedy if the
 licence application is rejected, as the same is the remedy to file an appeal before the Commissioner
 of Food Safety under whose orders the Designated Officers are appointed. Mr.Bulchandani submits
 that the provisions of the Act contemplates a "licencing Raj" being established, with wide discretion
 to the officers on every PVR 19 wp477-227-12=115-13-ghntefinal.doc possible aspect concerning
 manufacture, sale, distribution and consumption of food articles. By drawing our attention to the
 provisions of Sections 23, 34, 38, 46, 80, 65, 77 and the provisions of the definition clauses, it is
 submitted that the provisions of the FSS Act are vague, conferring an unwarranted discretion with
 the officer which is impracticable and unworkable and thereby would render to be unconstitutional,
 violating the fundamental rights.


20. Mr.Dhakephalkar, learned Senior Counsel appearing on behalf of the petitioners in Writ Petition
 No.115 of 2014 would submit that the provisions of the FSS Act lacks absolute clarity as to which
 rules would be applicable to the manufacturers, the hoteliers and the processing units. He submits
 that the rules which are applicable to the manufacturers cannot be made applicable to the hotels and
 restaurants. In support of his submission, Mr.Dhakephalkar has invited our attention to the
 provisions of Section 50 of the Act which provides for penalty for selling foods not of a nature or
 substance of the quality demanded. He submits that a bare reading of this provision in its
 applicability to the hoteliers would instantly show that the same would subject the members of the
 petitioners to harassment and abuse inasmuch as the food which is prepared in the hotel cannot be
 left to the compliance of the provisions of the Act and Regulations, and violation thereof liable to a
 penalty. Mr.Dhakephalkar has drawn our attention to the licensing regulations and more
 particularly Annexure-


3 which provides for conditions of licence to be complied by the Food Business Operators at all
 t i m e s   d u r i n g   t h e   c o u r s e   o f   f o o d   b u s i n e s s .   H e   h a s   d r a w n   o u r   P V R   2 0
 wp477-227-12=115-13-ghntefinal.doc attention to Clause 4 which is a condition that the food
 business operator shall employ at least one technical person to supervise production process and
 who shall possesses degree in science with chemistry/ bio chemistry/ food and nutrition/


microbiology or a degree or diploma in food technology/dairy technology/ dairy microbiology/ dairy
 chemistry/ dairy engineering/ oil technology/ veterinary science/ hotel management & catering
 technology or any degree or diploma in any other discipline related to the specific requirements of
 the business from a recognized university or institute or equivalent. His submission is restaurants
 and more particularly for small restaurants such condition is impossible of compliance. Also it is
 difficult for such restaurants to get qualified under clause 4 and comply with this clause.


Mr.Dhakephalkar would submit that the provisions which are actually meant to be applicable to the



(14)manufacturers cannot be made applicable to the restaurants and thus, the provisions in its
 application to the restaurants are violative of Articles 14, 19(1)


(g) and 21 of the Constitution and, therefore, are required to be struck down.


21. Mr.Kapadia, learned Counsel appearing for the intervener in the Writ Petition No.227 of 2012
 submits that his clients are the Bombay Mudibazar Kirana Merchants Association who are seeking
 to implead themselves in the Writ Petition filed by the Mumbai Mewa Masala Association. The
 contention is that they are also equally prejudiced by the provisions of the Act and the Rules and
 Regulations in their application to his clients who are dealing with the food items at the APMC and
 who would also be subjected to various norms and the PVR 21 wp477-227-12=115-13-ghntefinal.doc
 provisions of the Act. The intervention application is in the nature of Chamber summons. The
 affidavit supporting the Chamber Summons, does not disclose anything except certain bald
 averments. These interveners were not precluded from filing their independent proceedings if at all
 they are having any grievances. It appears that these applicants have adopted an approach to sit on
 the fence. Further no specific instance of a nature infringing any legal rights of the applicant has
 been demonstrated in the intervention application or during the course of the arguments. We are
 therefore certain that these applicants are not aggrieved in any manner. Normally we would have
 rejected such intervention at the outset, however, we permitted Mr.Kapadia to make submissions.


We may observe that the applicants had no material much less of any substance except to mostly
 explain to the Court as to how his clients operate in APMCs and how hypothetically these provisions
 would operate in the imagination of the applicants. We do not countenance such intervention
 application, suffice it to say that such applications are misconceived and amounting to colossal
 waste of judicial time and leading such parties nowhere.


22. On the other hand, we have heard Mr.Pracha, learned Counsel appearing for Food Safety and
 Standard Authority of India who has defended these Writ Petitions on behalf of the respondents.


Mr.Pracha submits that the FSS Act is concerned with one of the most important aspect concerning
human health namely 'the food'. Mr.Pracha submits that the Parliament has thought it imperative to
c o n t r o l   e v e r y   a s p e c t   c o n c e r n i n g   t h e   a v a i l a b i l i t y   o f   s a f e   f o o d   f o r   P V R   2 2
wp477-227-12=115-13-ghntefinal.doc human consumption in this extensive legislation. Mr.Pracha
has taken us through the provisions of the Acts, Rules and Regulations to submit that the object of
the Act is to regulate, manufacture, storage, distribution, sell and import of food so that safe and
wholesome food is available for human consumption. He submits that the provisions are intended to
achieve these objects and that any dereliction or violation of the provisions would directly affect the
human health and life. Mr.Pracha would submit that the Act intends to establish a new regime to
bring about availability of wholesome and safe food in the larger public interest so as to protect
human life. He submits that the Regulations which are framed under the Act are intended to curb
mischiefs, malpractices, so as to regulate the manufacture, storage, sale and distribution of the food
items. It is submitted that the consumption of food is now held to be a necessary concomitant
flowing from Article 21 of the Constitution of India. It is submitted that the petitioners have failed to
make out any case inasmuch as none of the petitioners have come with a specific cause of action
affecting any of their legal rights. It is submitted that the challenges as raised are abstract, vague and
too general warranting any attention of this Court in these proceedings.



(15)Mr.Pracha would submit that the arguments of the petitioners in its entirety would show that the
 petitioners intend to construe the provisions as per need and convenience of the parties and with an
 intention to avoid the rigours of providing safe food for human consumption.


2 3 .   M r . P r a c h a   h a s   t a k e n   u s   t h r o u g h   t h e   r e p l y   a f f i d a v i t   f i l e d   o n   b e h a l f   P V R   2 3
 wp477-227-12=115-13-ghntefinal.doc of respondent no.1 by Mr.Deba Prasad Guha, Joint Director ,
 Western Region Mumbai, Food Safety and Standards Authority of India (for short 'FSSAI"). The
 affidavit has set out that the objective behind the formation of the 'Food Safety and Standards
 Authority of India (FSSAI) which is to lay down science based standards for articles of food and for
 regulating manufacturing, processing, storage, distribution, sale and import of food so as to ensure
 availability of safe and wholesome food for human consumption in India. It is stated that the FSSAI
 proposes to support research projects and related innovative research and development proposals
 pertaining to food safety and quality control by extending financial assistance to various
 Institutions/Universities, public funded organizations and recognized Research and Development
 Laboratories both in public and private sectors and non-Governmental organizations across the
 country. The object of the scheme is that the outcome and findings of research and development will
 ensure food safety and promotion of safety standards in the food sector in the country. It is stated
 that consequent to the setting up of FSSAI, there are major developments taking place globally on
 inculcating quality approach in the regulatory bodies and therefore, the objectives of FSSAI are not
 purely to act as a regulatory or enforcement body but to act as a facilitator to promote the
 production and supply of safe and healthy food to the diverse Indian population. It is stated that to
 achieve a modern, flexible regulatory regime, FSSAI is scheduled to build a foundation of strong
 systems within dynamic service quality standards which aim for the best and would have continuous
 s c o p e   f o r   i m p r o v e m e n t .   I t   i s   s t a t e d   t h a t   t h e   F S S   A c t   i s   t h e   s i n g l e   P V R   2 4
 wp477-227-12=115-13-ghntefinal.doc reference point for all matters relating to food safety and
 standards, regulation and enforcement; transparent and accountable regulatory framework;


investors friendly regulatory mechanism; empowerment of consumers' with dissemination of
 adequate information; spread of food safety concept to grass root level by involving local panchayats
 and municipalities. The reply avers that the grounds of challenge as raised by the petitioners are
 without any substance and in the detailed affidavit the Authority has justified the provisions of the
 Act and to contend that the arguments of the petitioners are ambiguous, vague and non inclusion of
 definition of certain terms as alleged on the part of the petitioner is of no consequence. It is
 contented that the provisions of the Act are unambiguous and the provisions are required to be
 understood by giving an ordinary meaning to the words which are used in the provisions and in the
 context of the subject matter of the legislation.


24. The State of Maharashtra and the Principal Secretary which have been arrayed as respondents
have also filed an affidavit of Shri.Kamlesh V.Sankhe, Joint Commissioner (Food). These
respondents have opposed the Writ Petitions and have relied on the affidavit in reply filed in the
companion Writ Petition no.227 of 2012. It is contended that the arguments of the petitioners on the
'Designated Officer" being conferred power as Licensing Authority under Section 31 read with
Section 36 of the Act are patently misconceived inasmuch as the petitioners had failed to appreciate
the meaning of the word "rank" as used in Section 36 of the Act. It is stated that in the State of PVR
25 wp477-227-12=115-13-ghntefinal.doc Maharashtra, the officers designated as the Supervisors



(16)(Food) in the Food and Drugs Administration who were working with Local (Health) Authorities
 and were having prescribed qualification are being appointed and notified as Designated Officer.


Our attention is drawn to the fact that the qualification and duties of the Commissioner of Food
 Safety, Designated Officer are defined in Rule 2.1 of Food Safety and Standards Rules, 2011. Rule
 2.1.1 of the Rules provides for qualification of the Commissioner of Food Safety and the powers and
 duties of the Commissioner. Rule 2.1.2 provides for qualification of a Designated Officer. It is
 submitted that a perusal of these rules clearly indicate that the submissions as made on behalf of the
 petitioners on the qualifications of the Designated Officer are completely misconceived. Similarly,
 the Counter as filed on behalf of the respondents has dealt with each and every contention and the
 allegations as made on behalf of the petitioners.


25. With the assistance of the learned Counsel appearing for the parties, we have gone through the
 paper books in these proceedings, we have also perused the provisions of the Act and the
 Regulations framed thereunder.


26. As the challenge in these petitions is very broad, it would be appropriate to consider the
 legislative background as also the Scheme of the FSS Act in some detail. This would enable us to
 effectively appreciate the scope of challenge as raised by the petitioners.


      PVR      26         wp477-227-12=115-13-ghntefinal.doc
     Legislative Background


27. The Parliament enacted the Food Safety and Standards Act,2006 (hereinafter referred to as "FSS
 Act,2006") repealing the Prevention of Food Adulteration Act,1954, the Fruit Products Order,1955,
 the Meat Food Products Order,1973, the Vegetable Oil Products (Control) Order,1947, the Edible
 Oils Packaging (Regulation) Order,1998, the Solvent Extracted Oil, De oiled Meal, and Edible Flour
 (Control) Order,1967, the Milk and Milk Products Order,1992, any other orders issued under the
 Essential Commodities Act,1955 relating food.


The repealed Acts and Orders are enumerated in the Second Schedule of the FSS Act forming part of
 the repeal provision being Section 97 of the FSS Act.


We may make a reference to the preamble and the statement of objects and reasons. It is well settled
that such reference is permissible for understanding the background, antecedent, state of affairs in
relation to the Statute and the evil which the statute has sought to remedy. The preamble and the
statement of objects and reasons appended to any legislation are evidence of the legislative
judgment, indicating the thought process of the elected representatives of the people and their
recognition of the prevalent state of affairs, impelling them to enact the law. The preamble and the
statement of objects and reasons hence constitutes an important factor which amongst others will
be taken into consideration by the Court in judging the reasonableness of any restriction imposed on
the fundamental rights of the individuals.



(17)The preamble of the FSS Act recites that it is an Act to consolidate the laws relating to food and to
 establish the Food Safety and Standards PVR 27 wp477-227-12=115-13-ghntefinal.doc Authority of
 India for laying down science-based standards for articles of food and to regulate their manufacture,
 storage, distribution, sale and import, to ensure availability of safe and wholesome food for human
 consumption and for matters connected therewith or incidental thereto. The Statement of Objects
 and Reasons of the FSS Act inter-alia sets out in detail that the then Member-


Secretary, Law Commission of India, was asked to make a comprehensive review of Food Laws of
 various developing and developed countries and other relevant international agreements and
 instruments on the subject. After making an indepth survey of the International scenario, the then
 Member-Secretary recommended that the new Food Law be seen in the overall perspective of
 promoting nascent food processing industry given its income, employment and export potential. It
 has been suggested that all acts and orders relating to food be subsumed within the proposed
 integrated Food Law as the international trend is towards modernization and convergence of
 regulations of Food Standards with the elimination of multi-level and multi-departmental control.


The current emphasis being on responsibility with manufacturers, recall, genetically modified and
 functional foods, emergency control, risk analysis and communication and food safety and good
 manufacturing practices and process control, viz. Hazard Analysis and Critical Control Point. It is
 stated that in this background, the Group of Ministers constituted by the Government of India, held
 extensive deliberations and approved the proposed Integrated Food Law with certain modifications.


The Integrated Food Law was named as "The Food Safety and Standards Bill,2005". The main
 object of the Bill was to bring out a PVR 28 wp477-227-12=115-13-ghntefinal.doc single statute
 relating to food and to provide for a systematic and scientific development of Food Processing
 Industries. It was proposed to establish the FSSAI which will fix food standards and
 regulate/monitor the manufacturing, import, processing, distribution and sale of food, so as to
 ensure safe and wholesome food for the people. The Food Authority would be assisted by Scientific
 Committees and Panels in fixing standards and by a Central Advisory Committee in prioritization of
 the work. Thus, the main features of the Bill as enumerated in paragraph (5) and (6) of the
 Statement of Objects and Reasons are as follows:-


"5. The Bill, inter alia, incorporates the salient provisions of the Prevention of Food
 Adulteration Act,1954 (37 of 1954) and is based on international legislations,
 instrumentalities and Codex Alimentaries Commission (which related to food safety
 norms). In a nutshell, the Bill takes care of International practices and invisages on
 overarching policy framework and provision of single window to guide and regulate
 persons engaged in manufacture, marketing, processing, handling, transportation,
 import and sale of food. The main features of the Bill are:


(a) movement from multi-level and multi-departmental control to integrated line of
 command;


(b) integrated response to strategic issues like noval/ genetically modified foods,
international trade;



(18)(c) licensing for manufacture of food products, which is presently granted by the
 Central Agencies under various Acts and Orders, would stand decentralized to the
 Commissioner of Food Safety and his officer;


(d) single reference point for all matters relating to Food Safety and Standards,
 regulations and enforcement;


(e) shift from mere regulatory regime to self compliance through Food Safety
 Management Systems;


(f) responsibility on food business operators to ensure that food processed, manufactured, imported
 or distributed is in PVR 29 wp477-227-12=115-13-ghntefinal.doc compliance with the domestic food
 laws; and


(g) provision for graded penalties depending on the gravity of offence and accordingly, civil
 penalties for minor offences and punishment for serious violations.


The abovesaid Bill is contemporary, comprehensive and intends to ensure better consumer safety
 through Food Safety Management Systems and setting standards based on science and transparency
 as also to meet the dynamic requirements of Indian Food Trade and Industry and International
 trade."


Scheme of the FSS Act,2006.


28. On the aforesaid legislative background FSS Act,2006 was enacted and was brought into force at
 different dates as provided for in sub-section (3) of Section 1. A perusal of the scheme of the Act
 shows that Section 3 as contained in Chapter I is the definition clause. Section 3 has Sub-sections (a)
 upto sub-


section (zz). As the scope of legislation is extensive, it defines number of terms in relation to several
 aspects concerning food. Chapter II pertains to the Food Safety and Standards Authority of India, its
 establishment, composition, method of selection of the members, term of office, conditions of
 service, removal of Chairperson and members of Food Authority, functions of Chief Execution
 Officer, functions of Central Advisory Committee, constitution of Scientific Panels, constitution of
 Scientific Committee, procedure for Scientific Committee and Scientific Panel. One of the important
 provisions in this Chapter is Section 16 which pertains to the duties and functions of Food Authority.


This provision assumes importance in the context of appreciating the other provisions of the Act, the
 duties and functions of various Authorities under the Act as also the scope of duties and functions of
 such Authorities. Section 16 reads thus:-
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        "16. Duties and functions of Food Authority.


       (1)    It shall be the duty of the Food Authority to regulate and



(19)monitor the manufacture, processing, distribution, sale and import of food so as to ensure safe and
 wholesome food.


(2) Without prejudice to the provisions of sub-section (1),the Food Authority may by regulations
 specify -


(a) the standards and guidelines in relation to articles of food and specifying an appropriate system
 for enforcing various standards notified under this Act;


(b) the limits for use of food additives, crop contaminants, pesticide residues, residues of veterinary
 drugs, heavy metals, processing aids, myco-toxins, antibiotics and pharmacological active
 substances and irradiation of food;


(c) the mechanisms and guidelines for accreditation of certification bodies engaged in certification
 of food safety management systems for food businesses;


(d) the procedure and the enforcement of quality control in relation to any article of food imported
 into India;


(e) the procedure and guidelines for accreditation of laboratories and notification of the accredited
 laboratories;


(f) the method of sampling, analysis and exchange of information among enforcement authorities;


(g) conduct survey of enforcement and administration of this Act in the country;


(h) food labelling standards including claims on health, nutrition, special dietary uses and food
 category systems for foods; and


(i) the manner in which and the procedure subject to which risk analysis, risk assessment, risk
 communication and risk management shall be undertaken.


(3) The Food Authority shall also -


(a) provide scientific advice and technical support to the Central Government and the State
Governments in matters of framing the policy and rules in areas which have a direct or indirect
bearing on food safety and nutrition;



(20)(b) search, collect, collate, analyse and summarise relevant scientific and technical data particularly
 relating to -


(i) food consumption and the exposure of individuals to risks related to the consumption of food;
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 (ii) incidence and prevalence of biological risk;


(iii) contaminants in food;


(iv) residues of various contaminants;


(v) identification of emerging risks; and
 (vi) introduction of rapid alert system;


(c) promote, co-ordinate and issue guidelines for the development of risk assessment methodologies
 and monitor and conduct and forward messages on the health and nutritional risks of food to the
 Central Government, State Governments and Commissioners of Food Safety;


(d) provide scientific and technical advice and assistance to the Central Government and the State
 Governments in implementation of crisis management procedures with regard to food safety and to
 draw up a general plan for crisis management and work in close co- operation with the crisis unit set
 up by the Central Government in this regard;


(e) establish a system of network of organisations with the aim to facilitate a scientific co-operation
 framework by the co-ordination of activities, the exchange of information, the development and
 implementation of joint projects, the exchange of expertise and best practices in the fields within the
 Food Authority's responsibility;


(f) provide scientific and technical assistance to the Central Government and the State Governments
 for improving co-operation with international organisations;


(g) take all such steps to ensure that the public, consumers, interested parties and all levels of
 panchayats receive rapid, reliable, objective and comprehensive information through appropriate
 methods and means;


(h) provide, whether within or outside their area, training programmes in food safety and standards
 for persons who are or intend to become involved in food businesses, whether as food business
 operators or employees or otherwise;


(i) undertake any other task assigned to it by the Central Government to carry out the objects of this
Act;



(21)(j) contribute to the development of international technical standards for food, sanitary and
 phyto-sanitary standards;


(k) contribute, where relevant and appropriate to the development of agreement on recognition of
 the equivalence of specific food related measures;
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(l) promote co-ordination of work on food standards undertaken by international governmental and
 nongovernmental organisations;


(m) promote consistency between international technical standards and domestic food standards
 while ensuring that the level of protection adopted in the country is not reduced; and


(n) promote general awareness as to food safety and food standards.


(4) The Food Authority shall make it public without undue delay -


(a) the opinions of the Scientific Committee and the Scientific Panel immediately after adoption;


(b) the annual declarations of interest made by members of the Food Authority, the Chief Executive
 Officer, members of the Advisory Committee and members of the Scientific Committee and
 Scientific Panel, as well as the declarations of interest if any, made in relation to items on the
 agendas of meetings;


(c) the results of its scientific studies; and
 (d) the annual report of its activities;


(5) The Food Authority may from time to time give such directions, on matters relating to food
 safety and standards, to the Commissioner of Food Safety, who shall be bound by such directions
 while exercising his powers under this Act;


(6) The Food Authority shall not disclose or cause to be disclosed to third parties confidential
 information that it receives for which confidential treatment has been requested and has been
 acceded, except for information which must be made public if circumstances so require, in order to
 protect public health. "


(emphasis supplied.) Perusal of this provision indicates that it would be the duty of the Food
 Authority to 'regulate' and 'monitor' the manufacture, processing, distribution, sale and import of
 food so as to ensure safe and wholesome food.


As also without prejudice to these basic parameters as contained in sub-section (1), the Food
Authority is empowered to provide by regulations various aspects as enumerated in sub-clauses (a)



(22)to (i) in sub-section (2) of Section 16. The PVR 33 wp477-227-12=115-13-ghntefinal.doc authority to
 frame regulations as contained in these clauses is on variety of issues touching every small aspect
 concerning the standard of food safety, enforcement of the standards, use of food additives, crop
 contaminants, pesticide residues, residues of veterinary drugs, heavy metals, processing aids,
 mycotoxins, antibiotics and pharmacological active substances and irradiation of food; the
 mechanisms and guidelines for accreditation of certification bodies engaged in certification of food
 safety management system for food business;


the procedure and the enforcement of quality control in relation to any article of food imported into
 India; the procedure and guidelines for accreditation of laboratories and notification of the
 accredited laboratories; the method of sampling, analysis and exchange of information among
 enforcement authorities;


conduct survey of enforcement and administration of the Act in the Country;


food labelling standards including claims on health, nutrition, special dietary uses. Apart from these
 various aspects on which regulations can be framed, the Food Authority under sub-section (3) is
 also conferred a advisory role namely to provide scientific advice and technical support to the
 Central Government and the State Governments in matter of framing the policy and rules in areas
 which have a direct or indirect bearing on food safety and nutrition, and various other ancillary
 works as enumerated in sub-sections (a) to (n) of sub-section (3) of Section 16 of the Act.


Sub-section (5) of Section 16 casts a duty on the food Authority from time to time give directions in
 matters relating to food safety and standards, to the Commissioner of Food Safety who will be
 bound by the directions while exercising power under the FSS Act.
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29. Chapter III which contains Section 18 pertains to "general principles" to be followed in the
 administration of the FSS Act. This provision is also of significance and reflects the legislative intent
 and the object which is sought to be achieved at the hands of the Central Government and the State
 Government and the other agencies under the Act. The principles are laid down in sub-sections (1)
 and (2) of Section 18. This provision plays pivotal role in the implementation of the Provisions of the
 Act, Rules and Regulations, and we, therefore, deem it appropriate to extract the same. Section 18
 reads thus:-


"18. General principles to be followed in Administration of Act.


The Central Government, the State Governments, the Food Authority and other
 agencies, as the case may be, while implementing the provisions of this Act shall be
 guided by the following principles namely:-


(1) (a) endeavour to achieve an appropriate level of protection of human life and
health and the protection of consumer's interests, including fair practices in all kinds
of food trade with reference to food safety standards and practices;



(23)(b) carry out risk management which shall include taking into account the results of
 risk assessment and other factors which in the opinion of the Food Authority are
 relevant to the matter under consideration and where the conditions are relevant, in
 order to achieve the general objectives of regulations;


(c) where in any specific circumstances, on the basis of assessment of available
 information, the possibility of harmful effects on health is identified but scientific
 uncertainty persists, provisional risk management measures necessary to ensure
 appropriate level of health protection may be adopted, pending further scientific
 information for a more comprehensive risk assessment;


(d) the measures adopted on the basis of clause (c) shall be proportionate and no
 more restrictive of trade than is required to achieve appropriate level of health
 protection, regard being had to technical and economic feasibility and other factors
 regarded as reasonable and proper in the matter under consideration;
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(e) The measures adopted shall be reviewed within a reasonable period of time,
 depending on the nature of the risk to life or health being identified and the type of
 scientific information needed to clarify the scientific uncertainty and to conduct a
 more comprehensive risk assessment;


(f) in cases where there are reasonable grounds to suspect that a food may present a
 risk for human health, then, depending on the nature, seriousness and extent of that
 risk, the Food Authority and the Commissioner of Food Safety shall take appropriate
 steps to inform the general public of the nature of the risk to health, identifying to the
 fullest extent possible the food or type of food, the risk that it may present, and the
 measures which are taken or about to be taken to prevent, reduce or eliminate that
 risk; and


(g) where any food which fails to comply with food safety requirements is part of a
 batch, lot or consignment of food of the same class or description, it shall be
 presumed until the contrary is proved, that all of the food in that batch, lot or
 consignment fails to comply with those requirements.


(2) The Food Authority shall, while framing regulations or specifying standards
 under this Act-


(a) take into account -


(i) prevalent practices and conditions in the country including agricultural practices
and handling, storage and transport conditions; and



(24)(ii) international standards and practices, where international standards or practices
 exist or are in the process of being formulated, unless it is of opinion that taking into
 account of such prevalent practices and conditions or international standards or
 practices or any particular part thereof would not be an effective or appropriate
 means for securing the objectives of such regulations or where there is a scientific
 justification or where they would result in a different level of protection from the one
 determined as appropriate in the country;


(b) determine food standards on the basis of risk analysis except where it is of
 opinion that such analysis is not appropriate to the circumstances or the nature of the
 case;


(c) undertake risk assessment based on the available scientific evidence and in an
 independent, objective and transparent manner;


(d) ensure that there is open and transparent public consultation, directly or through representative
 bodies including all levels of panchayats, during the preparation, evaluation and revision of PVR 36
 wp477-227-12=115-13-ghntefinal.doc regulations, except where it is of opinion that there is an
 urgency concerning food safety or public health to make or amend the regulations in which case
 such consultation may be dispensed with :


Provided that such regulations shall be in force for not more than six months;


(e) ensure protection of the interests of consumers and shall provide a basis for consumers to make
 informed choices in relation to the foods they consume;


(f) ensure prevention of -


(i) fraudulent, deceptive or unfair trade practices which may mislead or harm the
 consumer; and


(ii) unsafe or contaminated or sub-standard food.


(3) The provisions of this Act shall not apply to any farmer or fisherman or farming operations or
 crops or livestock or aquaculture, and supplies used or produced in farming or products of crops
 produced by a farmer at farm level or a fisherman in his operations. "


(emphasis supplied) A perusal of Section 18 reveals that the foundation is preservation of human life
and health while protecting the consumer's interest and by having fair practices in all kinds of food
and trade and maintenance of food safety and standards and practices. A significant feature to be
noted in this provision is that the entire endeavour is to take care of the harmful effects of food on
the basis of scientific studies and taking appropriate measures to ensure availability of safe food for
human consumption.



(25)30. Chapter IV of the FSS Act pertains to general provisions as to articles of food. This chapter
 contains provisions from Section 19 to 24. Section 19 pertains to use of food additives or processing
 aid unless the same is in PVR 37 wp477-227-12=115-13-ghntefinal.doc accordance with the
 provisions of the Act and regulations. Section 20 provides for contaminants, naturally occurring
 toxic substances, heavy metals etc. which if contained in excess quantities are likely to affect human
 health. Section 21 provides for pesticides, veterinary drugs residues, antibiotic residues and
 microbiological counts and the control of such ingredients in the food articles.


Section 22 provides for genetically modified foods, organic foods, functional foods, proprietary
 foods, etc. Section 23 pertains to packaging and labelling of foods which is also an important
 ingredient by which a consumer would be guided in respect of the contents of the food articles as
 being notified on the packaging and the labels on food products available in the market. Section 24
 provides for restriction on advertisement and prohibition as to unfair trade practices. Chapter V of
 the FSS Act pertains to the provisions relating to import and that the imports are required to
 conform to the various rules and regulations and the provisions of the FSS Act. Chapter VI of the
 FSS Act deals with the special responsibilities as to food safety and contains Sections 26 to 28.


Section 26 provides for responsibility of food business operator. This provision is of some
 significance as it provides for the different obligations a food business operator would be required to
 undertake while engaging himself in the business in food. Section 26 reads thus:-


26. Responsibilities of the Food business operator .


(1) Every food business operator shall ensure that the articles of food satisfy the
 requirements of this Act and the rules and regulations made thereunder at all stages
 of production, processing, import, distribution and sale within the businesses under
 his control.


(2) No food business operator shall himself or by any person on his behalf
 manufacture, store, sell or distribute any article of food -
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      (i) which is unsafe; or


(ii) which is misbranded or sub-standard or contains extraneous matter; or


(iii) for which a licence is required, except in accordance with the conditions of the
licence; or



(26)(iv) which is for the time being prohibited by the Food Authority or the Central
 Government or the State Government in the interest of public health; or


(v) in contravention of any other provision of this Act or of any rule or regulation
 made thereunder.


(3) No food business operator shall employ any person who is suffering from
 infectious, contagious or loathsome disease.


(4) No food business operator shall sell or offer for sale any article of food to any
 vendor unless he also gives a guarantee in writing in the form specified by regulations
 about the nature and quality of such article to the vendor:


Provided that a bill, cash memo, or invoice in respect of the sale of any article of food
 given by a food business operator to the vendor shall be deemed to be a guarantee
 under this section, even if a guarantee in the specified form is not included in the bill,
 cash memo or invoice.


(5) Where any food which is unsafe is part of a batch, lot or consignment of food of
 the same class or description, it shall be presumed that all the food in that batch, lot
 or consignment is also unsafe, unless following a detailed assessment within a
 specified time, it is found that there is no evidence that the rest of the batch, lot or
 consignment is unsafe:


Provided that any conformity of a food with specific provisions applicable to that food
 shall be without prejudice to the competent authorities taking appropriate measures
 to impose restrictions on that food being placed on the market or to require its
 withdrawal from the market for the reasons to be recorded in writing where such
 authorities suspect that, despite the conformity, the food is unsafe."


31. Section 27 of the FSS Act is an equally important provision and provides for liability of
 manufacturers, packers, wholesalers, distributors and sellers. Section 27 reads thus:-


PVR 39 wp477-227-12=115-13-ghntefinal.doc "27. Liability of the manufacturers, packers,
 wholesalers, distributors and sellers (1) The manufacturer or packer of an article of food shall be
 liable for such article of food if it does not meet the requirements of this Act and the rules and
 regulations made thereunder.


(2) The wholesaler or distributor shall be liable under this Act for any article of food which is-
 (a) Supplied after the date of its expiry; or


(b) Stored or supplied in violation of the safety instructions of the manufacturer; or



(27)(c) Unsafe or misbranded; or


(d) Unidentifiable of manufacturer from whom the article of food have been received; or


(e) Stored or handled or kept in violation of the provisions of this Act, the rules and regulations
 made thereunder; or


(f) received by him with knowledge of being unsafe.


(2) The seller shall be liable under this Act for any article of food which is -
 (a) sold after the date of its expiry; or


(b) handled or kept in unhygienic conditions; or
 (c) misbranded; or


(d) unidentifiable of the manufacturer or the distributors from whom such articles of food were
 received; or


(e) received by him with knowledge of being unsafe. "


32. A cumulative reading of the provisions of Sections 26 and 27 would show a variety of obligations,
 duties, precautions and methods which are required to be taken by the Food Business Operators,
 manufacturers, packers, wholesalers, distributors and sellers, all dealings in the food items affecting
 human life. These provisions, therefore, are significant to appreciate the PVR 40
 wp477-227-12=115-13-ghntefinal.doc contentions as being canvassed on behalf of the petitioner.


33. Chapter VII pertains to enforcement of the FSS Act. This Chapter concerns the various
 authorities responsible for enforcement of the Act and contains some provisions which are being
 assailed on behalf of the petitioners.


The span of this chapter is from Section 29 to Section 42. Section 29 pertains to the authorities who
 are responsible for enforcement of Act. Section 30 provides for Commissioner of Food Safety of the
 State. Section 31 provides for licensing and registration of food business with which the petitioners
 have a quarrel.


Section 32 is a provision for issuance of improvement notices. The other provisions of this Chapter
 pertains to prohibition orders, emergency prohibition notices and orders, notification of food
 poisoning. Section 36 provides for the appointment of a Designated Officer on which the petitioners
 have a quarrel.


Section 37 pertains to the Food Safety Officer. Section 38 provides for powers of Food Safety Officer.


Section 39 provides for liability of Food Safety Officer in certain cases. Section 40 provides that




    
  




      
      
        
      


            
    
        References

        
            	
                        
                    



            
                View            
        

    


      
        
          

                    Download now ( PDF - 69 Page - 427.39 KB )
            

      


      
      
        
  Related documents

  
    
      
          
        
            INDEPENDENT MONITORING  BOARD.
        
      

        INDEPENDENT MONITORING BOARD  |  RECOMMENDED ACTION.. Rationale: Repeatedly, in field surveys, from front-line polio workers, and in meeting after meeting, it has become clear that

    
      
          
        
            PREAMBLE TO THE PRINCIPLES
        
      

        The PRI will assist signatories seeking to shape outcomes  in line with the SDGs, including supporting investors  to focus on key issues that have systemic implications  for market

    
      
          
        
            THE  FOOD SAFETY AND STANDARDS BILL;2005 
        
      

        ( 2 )   In  case the Food Analyst finds the sample in contravention of the provisions of  this Act and rules and regulations made there under, the Food Analysts shall forward the

    
      
          
        
            (1)1872 An Act to consolidate and amend the law relating to the solemnization in India of the marriages of Christians
        
      

        CERTAIN  MARRIAGES  TO  BE  REGISTERED  IN  DUPLICATE:-  Every  marriage  solemnized  by  any  person  who  has  received  episcopal  ordination,  but  who  is  not  a  Clergyman  of

    
      
          
        
            Image Skew Detection and Correction in Regular Images and Document Images
        
      

        The scan line algorithm which is based on the platform of calculating the coordinate of the line in the image and then finding the non background pixels in those lines and

    
      
          
        
            Daystar: a peep into the workings of the Sun
        
      

        Daystar Downloaded from www.worldscientific.com by INDIAN INSTITUTE OF ASTROPHYSICS BANGALORE on 02/02/21.. Re-use and distribution is strictly not permitted, except for Open

    
      
          
        
            AND In the matter of: An application under Article 14 and Article 19(1)(g) of the Constitution of India
        
      

        The  petitioner  also  seeks  for  a  direction  to  the  opposite  parties  to  provide  for  the  complete  workable  portal  free  from  errors  and  glitches  so  as  to  enable

    
      
          
        
            EXPLANATORY NOTES TO THE  PROVISIONS OF THE FINANCE ACT, 
        
      

        The Education Cess on income-tax shall continue to be levied at the rate of two per  cent on the amount of tax computed inclusive of surcharge. In addition, the amount  of  tax

      



      

    

    
            
            
      
  Related documents

  
          
        
    
        
    
    
        
            Food and Agriculture Organization of the United Nations International Fund for Agricultural Development
        
        
            
                
                    
                    96
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            companies to the Covid-19  pandemic 
        
        
            
                
                    
                    46
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            THE RIGHT TO INFORMATION ACT, 2005 
        
        
            
                
                    
                    58
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            The Factual Basis of the Claim………...8-29 IV
        
        
            
                
                    
                    29
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            The present writ petition is filed in public interest by the petitioners highlighting the menace of growing sales of adulterated and synthetic milk in different parts of the country
        
        
            
                
                    
                    22
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            between the Paris  Agreement and the  2030 Agenda 
        
        
            
                
                    
                    38
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            THE RIGHT TO INFORMATION ACT, 2005 
        
        
            
                
                    
                    20
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

          
        
    
        
    
    
        
            Equal to the task: financing for a   state of emergency in Nigeria’s  
        
        
            
                
                    
                    47
                

                
                    
                    0
                

                
                    
                    0
                

            

        

    


      

      


              
          
            
          

        

          

  




  
  
  
    
      
        Company

        	
             About us
          
	
            Sitemap

          


      

      
        Contact  &  Help

        	
             Contact us
          
	
             Feedback
          


      

      
        Legal

        	
             Terms of use
          
	
             Policy
          


      

      
        Social

        	
            
              
                
              
              Linkedin
            

          
	
            
              
                
              
              Facebook
            

          
	
            
              
                
              
              Twitter
            

          
	
            
              
                
              
              Pinterest
            

          


      

      
        Get our free apps

        	
              
                
              
            


      

    

    
      
        
          Schools
          
            
          
          Topics
                  

        
          
                        Language:
            
              English
              
                
              
            
          

          Copyright azpdf.net © 2024

        

      

    

  




    



  
        
        
        
          


        
    
  
  
  




    
    

    
        
            
                

            

            
                                
            

        

    




    
        
            
                
                    
                        
                            
  

                            

                        
                            
  

                            

                        
                            
  

                            

                        
                            
  

                            

                        
                            
  

                            

                    

                    
                        

                        

                        

                        
                            
                                
                                
                                    
                                

                            

                        
                    

                    
                        
                            
                                
  

                                
                        

                        
                            
                                
  

                                
                        

                    

                

                                    
                        
                    

                            

        

    


