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THE HIGH COURT OF DELHI AT NEW DELHI 


%     Judgment delivered on: 13.08.2014 


+ WP(C) 4653/2013


N GOPALASWAMI & ORS    ... Petitioners 
 versus 


THE UNION OF INDIA & ANR  ... Respondents 


Advocates who appeared in this case: 


For the Petitioner  :  Mr Shanti Bhushan, Senior Advocate with Mr Prashant  
    Bhushan and Mr Pranav Sachdeva 


For the Respondent No.1   :  Mr G. E. Vahanvati, AG with Mr Paras Kuhad and  
         Mr Rajeeve Mehra, ASG with Mr Jatan Singh,  


   Mr Sumeet Pushkarna, Gaurav Sharma, Mr Soayib  
    Qureshi, Mr Kartikey Mahajan, Mr Devdutt Kamat,  
    Mr Anoopam Prasad, Ms Tara Narula, Mr Nizam Pasha  
    and Ms Sania Husaini   


For the Respondent No.2   :  Mr Amit Sibal with Mr Amrinder Singh 


AND 


+ WP(C) 4619/2013


MANOHAR LAL SHARMA ADVOCATE   ... Petitioner 


versus 
 THE PRINCIPAL SECRETARY,  


PRIME MINISTER OFFICE AND OTHERS   ... Respondents 


Advocates who appeared in this case: 


For the Petitioner     : Petitioner-in-person with Ms Suman  


For the Respondent Nos.1 & 2  : Mr Paras Kuhad and Mr Rajeeve Mehra, ASGs with  
      Mr Jatan Singh, Mr Sumeet Pushkarna, Gaurav Sharma,  
      Mr Soayib Qureshi,    


For the Respondent No.3      : Mr Amit Sibal with Mr Amrinder Singh 


CORAM:-  
 +21¶%/(05-867,&(%$'$5'855(=$+0(' 
 +21¶%/(05JUSTICE VIBHU BAKHRU 
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JUDGMENT 
 BADAR DURREZ AHMED, J


1.    These writ petitions challenge the appointment of respondent No. 2 
 as the Comptroller and Auditor-General (CAG).  They also seek a writ, 
 direction or order commanding the Union of India to frame a transparent 
 selection procedure based on definite criteria and to constitute a broad based 
 non-partisan selection committee, which, after calling for applications and 
 nominations, would recommend to the President of India, the most suitable 
 person for appointment as the CAG.  Both these petitions raise common 
 issues and questions and are, therefore, being disposed of together. 


I. The FKDOOHQJHDQGWKHSHWLWLRQHUV¶VXEPLVVLRQV 


2.  The appointment of the respondent No. 2 as the CAG has been 
 challenged on two grounds.  First of all, his appointment is said to have 
 violated the principles of institutional integrity as contemplated in the 
 Supreme Court decisions ± (i) Centre for PIL v. Union of India : (2011) 4 
 SCC 1 NQRZQDVWKHµ&9&FDVH¶DQG(ii) State of Punjab v. Salil Sabhlok: 


(2013) 5 SCC 1 (known as µthe Punjab PSC case¶).  It is contended on behalf 
 of the petitioners and, in particular, the petitioner in WP(C) 4653/2013 that 
 the respondent No. 2 was involved in defence procurements in his capacity 
 as the Director General of Defence Acquisitions and as the audits conducted 
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by the CAG involve a large part of defence purchases, the respondent No. 2 
 would have an apparent bias in respect of purchases in which the respondent 
 No. 2 had participated in some capacity or the other.  This, according to the 
 petitioners, would violate the principle of institutional integrity.  The second 
 ground for challenging the appointment of the respondent No. 2 as the CAG 
 is that the appointment was done in an arbitrary manner which lacked 
 transparency.  There was no specific criteria for selecting a person suitable to 
 be appointed as the CAG and there was no short-listing committee.  Reliance 
 was, once again, placed on the CVC case (supra) and the Punjab PSC case 
 (supra).  Reliance was also placed on the Supreme Court decision in E.P. 


Royappa v. State of Tamil Nadu and Another.: (1974) 4 SCC 3 for the 
 proposition that the government cannot be arbitrary in any of its actions. 


3.  Chapter V of the Constitution of India deals with the Comptroller and 
 Auditor-General of India.  It comprises of four Articles (148-151).  Article 
 148 stipulates that there shall be a Comptroller and Auditor-General of 
 India, who shall be appointed by the President by warrant under his hand 
 and seal and shall only be removed from office in like manner and on the 
 like grounds as a Judge of the Supreme Court.   Article 149 spells out the 
 duties and powers of the CAG.  Article 150 specifies the forms of accounts 
 of the Union and of the States. Article 151, inter alia, provides that the 
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reports of the CAG, relating to the accounts of the Union, shall be submitted 
 to the President, who shall cause them to be laid before each House of 
 Parliament.  The said Articles 148-151 are set out herein below:- 


³148. Comptroller and Auditor-General of India.²(1) There 
 shall be a Comptroller and Auditor-General of India who shall 
 be appointed by the President by warrant under his hand and 
 seal and shall only be removed from office in like manner and 
 on the like grounds as a Judge of the Supreme Court. 


(2)  Every person appointed to be the Comptroller and 
 Auditor-General of India shall, before he enters upon his office, 
 make and subscribe before the President, or some person 
 appointed in that behalf by him, an oath or affirmation 
 according to the form set out for the purpose in the Third 
 Schedule.


(3)  The salary and other conditions of service of the 
 Comptroller and Auditor-General shall be such as may be 
 determined by Parliament by law and, until they are so 
 determined, shall be as specified in the Second Schedule:


Provided that neither the salary of a Comptroller and Auditor-
 General nor his rights in respect of leave of absence, pension or 
 age of retirement shall be varied to his disadvantage after his 
 appointment.


(4)  The Comptroller and Auditor-General shall not be 
 eligible for further office either under the Government of India 
 or under the Government of any State after he has ceased to 
 hold his office.


(5)  Subject to the provisions of this Constitution and of any 
 law made by Parliament, the conditions of service of persons 
 serving in the Indian Audit and Accounts Department and the 
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administrative powers of the Comptroller and Auditor-General 
 shall be such as may be prescribed by rules made by the 
 President after consultation with the Comptroller and Auditor-
 General.


(6)  The administrative expenses of the office of the 
 Comptroller and Auditor-General, including all salaries, 
 allowances and pensions payable to or in respect of persons 
 serving in that office, shall be charged upon the Consolidated 
 Fund of India.


149.  Duties and powers of the Comptroller and Auditor-
 General.² The Comptroller and Auditor-General shall perform 
 such duties and exercise such powers in relation to the accounts 
 of the Union and of the States and of any other authority or 
 body as may be prescribed by or under any law made by 
 Parliament and, until provision in that behalf is so made, shall 
 perform such duties and exercise such powers in relation to the 
 accounts of the Union and of the States as were conferred on or 
 exercisable by the Auditor-General of India immediately before 
 the commencement of this Constitution in relation to the 
 accounts of the Dominion of India and of the Provinces 
 respectively.


150.  Form of accounts of the Union and of the States.²The 
 accounts of the Union and of the States shall be kept in such 
 form as the President may, on the advice of the Comptroller and 
 Auditor-General of India, prescribe.


151.  Audit reports.²(1) The reports of the Comptroller and 
 Auditor-General of India relating to the accounts of the Union 
 shall be submitted to the President, who shall cause them to be 
 laid before each House of Parliament. 


(2) The reports of the Comptroller and Auditor-General of India 
 relating to the accounts of a State shall be submitted to the 
 Governor of the State, who shall cause them to be laid before 
 the Legislature of the State´ 
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4.  It will be seen from the above provisions of the Constitution that the 
 salary and other conditions of service of the CAG shall be such as may be 
 determined by Parliament by law and, until so determined, shall be as 
 specified in the Second Schedule to the Constitution [see Article 148(3)].  


The CAG is also required to perform such duties and exercise such powers 
 in relation to the accounts of the Union and of the States as were conferred 
 on or exercisable by the Auditor-General of India immediately before the 
 commencement of the Constitution in relation to the accounts of the 
 Dominion of India and of the Provinces, respectively (see Article 149).  


Subsequently, Parliament has enacted the Comptroller and Auditor-
 GeQHUDO¶V'XWLHV3RZHUVDQG&RQGLWLRQVRI6HUYLFH$FW(hereinafter 
 UHIHUUHGWRDVµWKH&$*$FW¶in order to determine the conditions of service 
 of the Comptroller and Auditor-General and to prescribe his duties and 
 powers and for other matters connected therewith or incidental thereto.  It 
 may be pertinent to note at this juncture that the CAG Act does not prescribe 
 any method or manner of appointment of the CAG. 


5.  The learned counsel for the petitioners referred to a request for 
 information under the Right to Information Act, 2005 made by virtue of an 
 application dated 21.02.2013, wherein information was, inter alia, sought as 
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to whether there was any approved system or procedure for 
 selection/appointment of the Comptroller and Auditor-General.  The answer 
 to this question was in the affirmative.  Information was sought as to 
 whether the system or procedure is formally laid down and well documented 
 system?  Further supplementary questions were also raised in this 
 connection.  The answers were provided by the First Appellate Authority 
 under the RTI Act, 2005 by virtue of an order dated 16.05.2013.  It was 
 stated thereunder that by virtue of the powers vested in the President of India 
 under Article 148(1) of the Constitution of India, the President, through 
 warrant under his hand and seal, appoints the Comptroller and Auditor-
 General of India.  After the issuance of the Presidential warrant, the Budget 
 Division of the Department of Economic Affairs issues the Gazette 
 Notification for the appointment of the CAG.  It was further stated that the 
 system of appointment is established in terms of past conventions and 
 practices.  This entails that, on a note moved by the Ministry of Finance, the 
 Government makes recommendations to the President of India for the 
 appointment of the CAG.  The authorities in the Government, which are 
 involved in the system of selection of the CAG, are stated to be the Ministry 
 of Finance, Cabinet Secretariat, the Prime Minister and the President of 
 India.  It was also stated that there is no specified eligibility criteria/zone of 
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consideration etc. inasmuch as the position of the CAG is open to both, 
 µservice¶ as well as others. 


6.  The learned counsel for the petitioners referred to paragraph 7 of the 
 counter-affidavit filed on behalf of the respondent No.1, wherein it is 
 provided that the CAG is selected from amongst civil servants who have rich 
 and varied experience in public administration by a broad-based time-tested 
 and established procedure.  It is further stated in the said counter-affidavit 
 that the CAGs have been appointed following the established procedures and 
 processes which have evolved over the last several decades.  Under the said 
 procedure, the Cabinet Secretariat, which is headed by the Cabinet 
 Secretary, who is the senior most civil servant, having knowledge about the 
 competence and integrity of the civil servants in the Government, sends the 
 list of shortlisted names which have been approved by the Finance Minister 
 to the Prime Minister for his consideration.  The Prime Minister thereafter 
 considers the said shortlisted names and recommends one name to the 
 President of India for his approval.  After the name is approved by the 
 President, the CAG is appointed under the warrant and seal of the President 
 of India.   
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7.  Along with the said counter-affidavit, the respondent No.1 has 
 annexed a list of the CAGs, their tenures and the post last held before taking 
 over as CAG.  The said list is re-produced herein below:- 


       ³/,672)&$*V7(185((7&


Sr.No.  Service  Post last held  


before taking  
 over as CAG 
 1.  V. Narahari Rao 


(15.08.1948 -14.08.1954) 


IAAS  Not Available 
 2.  A. K. Chanda 


(15.08.1954 -14.08.1960) 


IAAS  Not Available 
 3.  A. K. Roy 


(15.08.1960 -14.08.1966) 


IAAS  Not Available 
 4.  S. Ranganathan 


(15.08.1966 -26.03.1972) 


ICS  Not Available 
 5.  A. Bakshi 


(27.03.1972 -26.03.1978) 


IAAS  Not Available 
 6.  Gian Prakash 


(2.03.1978 -26.03.1984) 


IAS  Defence Secretary 
        7.  T.N. Chaturvedi 


(27.03.1984 -26.03.1990) 


IAS  Home Secretary 
        8.   C.G. Somiah 


(27.03.1990 -11.03.1996) 


IAS  Home 


Secretary, CVC 
        9.   V.K. Shunglu 


(15.03.1996 -14.03.2002) 


IAS  Secretary, Industries & 


Industrial Promotion 
      10.   V.N. Kaul 


(15.03.2002 -06.01.2008) 


IAS  Secretary, Petroleum 
      11.   Vinod Rai 


(07.01.2008 -22.05.2013) 


IAS  Secretary, Financial 
 Services 


     12.   S.K. Sharma 


(23.05.2013 - till date) 


IAS  Defence Secretary 


8.  Referring to the above list, the learned counsel for the petitioners 
 submitted that all the previous CAGs upto 1978 (except one) were from the 
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Indian Audit and Accounts Service (IAAS) and after 1978, all the CAGs 
 have been from the IAS (Indian Administrative Service). It was submitted 
 on behalf of the petitioners that the appointment of the CAG must satisfy 
 certain minimum criteria. The minimum criteria, according to the 
 petitioners, was that the person, who is to be appointed as the CAG, must 
 have knowledge of audits and he must not have any conflict of interest.  


According to the petitioners, the respondent No. 2 is disqualified on both 
 counts. According to them, the respondent No. 2 does not have any 
 knowledge of audits and accounts and there is a clear conflict of interest 
 inasmuch as he has been involved in many of the defence procurements in 
 respect of which he would be conducting audits.  It is not even possible for 
 the CAG to recuse inasmuch as the CAG is not part of a multiple-member 
 body and, therefore, in those matters, in which he may have earlier been 
 involved, the CAG would have to sign the audit reports as he has no other 
 option. 


9.  It was contended on behalf of the petitioners that prior to his 
 appointment as the CAG, the respondent No. 2 had served in key positions 
 in the Ministry of Defence and was involved in the decision making process 
 in respect of purchases running into ³tens of lacs of crores´ of rupees.  It is 
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stated that the respondent No. 2 was the Joint Secretary in the Ministry of 
 Defence from 2003-2007.  Thereafter, in 2007, after serving a brief stint as 
 an Additional Secretary, the respondent No. 2 was posted as the Director 
 General of Acquisitions in charge of all defence purchases, where he served 
 till September, 2010.  Thereafter, the respondent No. 2 briefly served as an 
 Officer on Special Duty and was subsequently, appointed as the Defence 
 Secretary in July, 2011, in which position he remained till he was appointed 
 as the CAG.  During this entire period, there were several major defence 
 purchases, including the deal with an Anglo-Italian firm Agusta Westland 
 for helicopters for the Indian Air Force.  Several of these deals have come 
 under the scanner and the earlier CAG had made serious observations with 
 UHJDUG WR WKH 'HIHQFH 0LQLVWU\¶V SURFXUHPHQW SROLF\ LQ the compliance 
 Audit±Defence Services (Air Force and Navy) report in November, 2012.  It 
 is in the backdrop of these allegations that it has been contended on behalf of 
 the petitioners that the respondent No. 2 would have a conflict of interest 
 while preparing the audit reports in respect of the defence purchases made 
 during the period in which he was in some way or the other involved with 
 the same.  
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10.  A reference was made to a representation submitted to the President 
 of India on 20.03.2013 by the Forum of Retired Officers of the Indian Audit 
 and Accounts Service (IAAS) on the subject of appointment of the CAG.  In 
 that representation the said Forum submitted that there was a need for an 
 open, transparent, institutionalized selection mechanism for the post of CAG 
 similar to the arrangements that exist for the National Human Rights 
 Commission and the Central Vigilance Commission.  The representation 
 also suggested that, other things being equal, the choice should be of an 
 officer from the Indian Audit and Accounts Service (IAAS) and, in the 
 absence of a suitable officer from such service, an officer from the IAS or 
 other source could be selected. 


11.  The learned counsel for the petitioners, as pointed out above, placed 
 reliance on the Supreme Court decision in the CVC case (supra) stressing 
 WKH LPSRUWDQFH RI WKH FRQFHSW RI ³LQVWLWXWLRQDO LQWHJULW\´  7KH GHFLVLRQ RI
 the Supreme Court in the case of the Punjab PSC case  (supra) was also 
 UHOLHGXSRQIRUWKHYHU\VDPHFRQFHSWRI³LQVWLWXWLRQDOLQWHJULW\´ as also the 
 issue of conflict of interest.  Parallels were sought to be drawn between the 
 appointment of the CAG on the one hand and the appointment of the Central 
 Vigilance Commissioner and the Chairman of the Punjab Public Service 
 Commissioner on the other, which were in issue in the CVC case (supra) 



www.taxguru.in



(13)WP(C) 4653/2013 & 4619/2013  Page 13 of 74


and the Punjab PSC case (supra), respectively.  The next decision referred 
 to was that of Namit Sharma v. Union of India: (2013) 1 SCC 745, which 
 is known as the ³CIC case´ which stressed on the requirement of 
 transparency in the appointments to the Central Information Commission 
 under the Right to Information Act, 2005.  As pointed out above, the 
 decision in Royappa¶V FDVH (supra) was also referred to, to stress the 
 importance of there being no room for arbitrariness in any action of the 
 Government.  On the aspect of bias, the decisions of the Supreme Court in 
 Manak Lal v. Dr. Prem Chand:  AIR 1957 SC 425 andRanjit Thakur v. 


Union of India and Others:  AIR 1987 SC 2386 were referred.  It was 
 contended that although these two cases related to judicial/quasi-judicial 
 proceedings, the same principles would apply in the present case also.  


Lastly, the decision in the case of Bhakra Beas Management Board v. 


Krishan Kumar Vij and Another: (2010) 8 SCC 701 was relied upon by the 
 learned counsel for the petitioners in support of their contention that mere 
 dismissal of a Special Leave Petition at a preliminary stage did not constitute 
 a binding precedent.  This case was referred to in the backdrop of the fact 
 that earlier Special Leave Petitions filed on the very same subject matter as 
 is sought to be raised in the present writ petitions had been dismissed by the 
 Supreme Court at the preliminary stage.  



www.taxguru.in



(14)WP(C) 4653/2013 & 4619/2013  Page 14 of 74


II.  7KH$WWRUQH\*HQHUDO¶VUHSO\RQEHKDOIRI8QLRQRI,QGLD 


12.  The learned Attorney General appearing on behalf of the respondent 
 No.1 in WP(C) 4653/2013 submitted that the writ petitions filed by the 
 petitioners were not even maintainable and were liable to be dismissed on 
 this ground alone.  A reference was made to a writ petition [WP(C) 
 115/1996 ± Common Cause v. Union of India] filed in the Supreme Court.  


The prayer made in that writ petition, inter alia, was to the following effect:- 


³WR GLUHFW WKH *RYHUQPHQW WR HYROYH policy, including 
 guidelines prescribing the requisite qualification/ experience in 
 the matter of appointment to the office of the Comptroller and 
 Auditor-General of InGLD ZLWK WKH DSSURYDO RI WKLV +RQ¶EOH


&RXUWDQGGLUHFWWKH*RYHUQPHQWWRIROORZWKHVDPH´ 


That writ petition was rejected by the Supreme Court by an order dated 
 26.02.1996.  The learned Attorney General further pointed out that another 
 writ petition being WP(C) No. 618/2007 was filed before the Supreme Court 
 by the Public Cause Research Foundation.  In that writ petition, prayers 
 similar to the writ petition filed by Common Cause were made.  It was, inter 
 alia, prayed that a writ of mandamus or any other appropriate writ, order or 
 direction be issued calling upon the respondents to evolve a policy including 
 guidelines as to the requisite qualifications/experience in the matter of 
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appointment to the office of the Comptroller and Auditor-General of India.  


It was also prayed that a writ, order or direction be issued setting out a mode 
 of selection through a wide based independent manner as in the case of 
 several other high offices.  That petition [WP(C) 618/2007] was dismissed as 
 withdrawn by the Supreme Court by virtue of its order dated 14.07.2008.  It 
 was pointed out that the only difference between the prayers in the two 
 petitions was that in the earlier petition the prayer sought was that the policy 
 had to have the approval of the Supreme Court, whereas in the second 
 petition [WP(C) 618/2007] this aspect was missing.  Prayer (b) of 
 WP(C) 4653/2013, which is now under consideration by this Court, seeks 
 the issuance of a writ of mandamus or any other appropriate writ or direction 
 to the Union of India for frDPLQJ³DWUDQVSDUHQWVHOHFWLRQSURFHGXUHEDVHGRQ
 definite criteria and for the constitution of broad based non-partisan selection 
 committee´.   


13.  In this backdrop, it was contended by the learned Attorney General 
 that the prayers in the present petitions are nothing but an attempt to 
 resurrect the prayers in the petitions which were dismissed by the Supreme 
 Court by virtue of the orders referred to above.  It was submitted that in the 
 wake of such dismissals, the present petitions needed to be summarily 
 rejected.  It was further contended on behalf of the respondent No.1 that 
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WP(C) 115/1996, which had been filed under Article 32 of the Constitution 
 of India, sought the direction of the Supreme Court with regard to 
 prescribing criteria and guidelines as to the qualifications and experience of 
 the incumbent to the important constitutional position of the CAG. The 
 second petition filed by the Public Cause Research Foundation made similar 
 averments for prescribing appropriate criteria and guidelines in regard to the 
 qualifications and experience of the incumbent of the important 
 constitutional position of the CAG.  The learned Attorney General pointed 
 out that the averments and submissions made in the present petitions and 
 particularly in WP(C) 4653/2013, were virtual reproductions of the 
 averments and submissions made in WP(C) 618/2007.  The learned Attorney 
 General also submitted a chart, which we need not refer to in detail for the 
 sake of brevity, which indicated congruence of the averments made in 
 WP(C) 618/2007 and the present WP(C) 4653/2013.   The learned Attorney 
 General submitted that the earlier petitions, which were dismissed by the 
 Supreme Court, as well as the present petitions, have a common thread apart 
 from having near identical averments and that in this backdrop, the ratio of 
 the decision in Bar Council of India v. Union of India: (2012) 8 SCC 243 
 would be applicable.  In that decision, the Supreme Court held that it is 
 against public policy and well defined principles of judicial discretion to 
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entertain or to hear petitions relating to the same subject matter where the 
 matter was heard and dismissed on an earlier occasion.  He submitted that, 
 since the Supreme Court had dismissed similar petitions, the present 
 petitions were also liable to be dismissed by this Court. 


14.  The learned Attorney General further submitted that the prayer 
 seeking the setting out of a definite criteria and constitution of a broad-based 
 non-partisan selection committee is contrary to the constitutional scheme 
 itself. According to the learned Attorney General, Article 148 of the 
 Constitution implies that it is the President who has to appoint the CAG with 
 the aid of the Council of Ministers.  It was submitted by the learned Attorney 
 General that the constituent assembly rejected the proposal for fixing 
 qualifications of the CAG.  It was submitted that in the course of the 
 constituent assembly debates, a notice for introduction of a new Article was 
 moved by one of the members to the following effect:- 


³124-A    The Auditor-General shall be appointed from 
 among persons qualified as Registered Accountants or 
 holding any other equivalent qualifications recognized as 
 such, and having not less than ten years practice as such 


$XGLWRUV´ 


This proposal was rejected by the constituent assembly and Shri T. T. 


Krishnamachari, while opposing the proposed amendment, expressed the 
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view that the CAG is not an accountant per se and he had a number of duties 
 to perform and, therefore, he would necessarily have to have a 
 comprehensive knowledge of the entire administration. The relevant 
 excerpts RI6KUL.ULVKQDPDFKDUL¶VDGGUHVVare as under:- 


³0U 3UHVLGHQW 6LU , PXVW VD\ WKDW 3URIHVVRU 6KDK¶V
 amendment is an original one and quite in conformity with 
 ideas prevalent in the commercial world but I am afraid it is out 
 of tune completely with existing practice in the matter of the 
 appointment of the Auditor-General in this country and 
 elsewhere.  Actually the man who is an Auditor-General is not 
 an accountant per se.  He has a number of other duties to 
 perform and in so functioning he has got to have knowledge of 
 the entire administration and I think the present method of 
 appointment of Auditors-General in India is perhaps the best.  


We had some very good Auditors-General who were 
 administrators and who had been in the Finance Department 
 and who have functioned as Accountants-General in various 
 places and who had held other important responsible positions, 
 so that it is not merely a question of arithmetic or accounting 
 knowledge that is necessary but a comprehensive knowledge of 
 the entire administration.  From that point of view I think the 
 House will readily concede that the view taken by Professor 
 Shah, however, plausible, is extremely narrow.  A person who 
 has got the qualification of only Registered Accountant and 
 nothing else, which will probably be the case if you rule out 
 administrative experience, will not suit as an Auditor-*HQHUDO´ 


15.  The learned Attorney General further submitted that while 
 WP(C) 618/2007, which was filed before the Supreme Court, referred to the 
 above debate, the present petitions and in particular WP(C) 4653/2013, did 
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not allude to this aspect and yet an argument was raised that the CAG must 
 have audit experience. The learned Attorney General also submitted that the 
 President appoints Governors of States by virtue of the power vested in him 
 under Article 155 of the Constitution.  The said Article provides that the 
 Governor of a State shall be appointed by the President by warrant under his 
 hand and seal.  This is virtually identical to Article 148(1) which empowers 
 the President to appoint the CAG by warrant under his seal.  While the 
 Governor of a State holds office during the pleasure of the President in terms 
 of Article 156(1) of the Constitution, the CAG can only be removed from 
 office in like manner and on the like grounds as a Judge of the Supreme 
 Court.  Article 124(4) stipulates that a Judge of the Supreme Court shall not 
 be removed from his office except by an order of the President passed after 
 an address by each House of Parliament supported by a majority of the total 
 membership of that House and by a majority of not less than two-thirds of 
 the members of that House present and voting which has been presented to 
 the President in the same session for such removal on the ground of proved 
 misbehaviour or incapacity.  It was submitted that while the manner of 
 removal of the CAG is different from that of Governors of States and akin to 
 that of the judges of the Supreme Court, the manner of appointment of the 
 CAG is similar to that of Governors.  And, there cannot be any fixed 
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qualification or criteria for an incumbent of the high office of CAG.  It was 
 submitted that the constituent assembly debates were relevant material in 
 order to understand the intent of the framers of the Constitution.  In this 
 connection, it was submitted that the Supreme Court in several decisions had 
 relied upon the constituent assembly debates for the purposes of interpreting 
 the provisions of the Constitution.   Some of the cases where this was done 
 were:- 


(i)  A. K. Roy v. Union of India: (1982) 1 SCC 271; 


(ii)  Special Reference No. 1/2002: (2002) 8 SCC 237; 


(iii)  State of Punjab v. Devans Modern Breweries Limited: (2004) 
 11 SCC 26; 


(iv)  S. R. Chaudhuri v. State of Punjab: (2001) 7 SCC 126; and  
 (v)  Raja Ram Pal v +RQ¶EOH 6SHDNHU /RN 6DEKD DQG 2WKHUV: 


(2007) 3 SCC 184 


It was contended that when the framers of the Constitution had deliberately 
 and consciously omitted to circumscribe the eligibility requirement, such a 
 requirement could not be read into the Constitution and if such an exercise 
 was to be undertaken, it would amount to altering the basic feature of the 
 Constitution. As such, the Court could not prescribe or direct the 
 prescription of an eligibility requirement for the office of the CAG. 
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16.  The learned Attorney General further contended that the prayer 
 seeking the constitution of a broad-based non-partisan selection committee, 
 if granted, would imply the alteration of Article 148 of the Constitution 
 itself.  This would be so because the President would only be nominally 
 vested with the authority to make an appointment and the entire selection 
 process would be effectively taken away from the executive and vested in a 
 so-FDOOHG³QRQ-SDUWLVDQVHOHFWLRQFRPPLWWHH´,WZDVVXEPLWWHGWKDWDVKHOG
 by a Bench of seven Judges of the Supreme Court in Shamsher Singh v. 


State of Punjab: (1974) 2 SCC 831, the President has to act on the aid and 
 advice of the Council of Ministers as prescribed in Article 74 of the 
 Constitution.  The Supreme Court held that the President acts on the aid and 
 advice of the Council of Ministers with the Prime Minister as the head in all 
 matters which vests in the executive whether those functions are executive 
 or legislative in character.  It was further observed in the said decision that 
 the President does not exercise the executive functions personally. As 
 pointed out by Justice Krishna Iyer, speaking for himself and Bhagwati, J., 
 LQ D FRQFXUULQJ RSLQLRQLQ 6KDPVKHU¶s case, the justification for vesting of 
 such powers in the Council of Ministers is that the Council of Ministers is 
 responsible to Parliament.   
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17.  It was further submitted by the learned Attorney General that the 
 prayer made for replacement of the executive by a broad based non-partisan 
 selection committee was not only contrary to Article 148 but also ran 
 against the doctrine of separation of powers which is a basic feature of the 
 Constitution. It was submitted that the powers of appointment were 
 specifically given to the executive, which, in turn, would be responsible to 
 Parliament.  A reference was made to the Supreme Court decision in 
 Minerva Mills Limited v. Union of India: (1980) 3 SCC 625, wherein the 
 Supreme Court observed that it was a fundamental principle of the 
 constitutional scheme that every organ of the State, every authority under 
 the Constitution, derived its power from the Constitution and had to act 
 within the limits of such powers.  Again, in Bhim Singh v. Union of India: 


(2010) 5 SCC 538, the Supreme Court observed that the concept of 
 separation of powers, even though not found in any particular constitutional 
 provision, was inherent in the polity which the Constitution had adopted.  It 
 was also observed that the aim of separation of powers was to achieve the 
 maximum extent of accountability of each branch of the Government.  It 
 was contended that neither the executive nor Parliament is empowered to 
 displace the provisions of Article 148 particularly because Parliament under 
 Article 148(3) has not been empowered to legislate or set out an eligibility 
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criteria or a particular process of selection.  Parliament has only been 
 empowered to legislate on the salary and other conditions of service of the 
 CAG. In exercise of this power, the said CAG Act of 1971 had been 
 enacted. That Act, does not and could not contain any provision relating to 
 the appointment of the CAG.  It was further submitted that Article 148 does 
 not envisage calling of applications or advertisements.   It was submitted 
 that in high level and constitutional appointments, advertisements and 
 calling of applications was not at all required.  Support was taken from the 
 Supreme Court decision in B. S. Minhas v. Indian Statistical Institute: 


(1983) 4 SCC 582, wherein the Supreme Court observed as under:- 


³««2IFRXUVHZHGRQRWZLVKWRVXJJHVWIor a moment 
 that appointment to every post must be made only after 
 advertising or publicising the vacancy. That would not be right, 
 for there are quite a few posts at the top level which cannot be 
 and should not be advertised or publicised, because they are 
 posts for which there should be no lobbying nor should any 
 applications be allowed to be entertained.  Examples of such 
 posts may be found in the post of Commander of Armed 
 Forces or the Chief Justice or the Judges of the Supreme Court 
 or the High Courts´ 


18.  The learned Attorney General submitted that the reliance placed by 
 the petitioners on the CVC case  (supra) was misplaced.  It was submitted 
 that insofar as the appellant in the CVC case  (supra) was concerned, 
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Parliament had, by virtue of Section 4 of the CVC Act, prescribed the 
 constitution of a selection committee comprising of the Prime Minister, the 
 Minister of Home Affairs and the Leader of Opposition in the House of the 
 People.  There is no such prescription in the case of appointment of the 
 CAG.  Therefore, the decision in the CVC case (supra) would not apply to 
 the present petitions.  Insofar as the Punjab PSC case (supra) is concerned, 
 it was submitted that a Full Bench of the High Court had prescribed a 
 procedure to be followed for appointment of the Chairman and other 
 Members of the State Public Service Commission.  The Supreme Court 
 found fault with this aspect of the judgment of the High Court and held that 
 the High Court could not, under Article 226 of the Constitution, usurp the 
 constitutional power of the Government and lay down a procedure for 
 appointment of the Chairman and other Members of the Public Service 
 Commission.  The Supreme Court in the Punjab PSC case  (supra) in 
 paragraph 39 had observed as under:- 


39.  ...A reading of Article 316 of the Constitution would 
 show that it confers power on the Governor of the State to 
 appoint the Chairman and other Members of a Public Service 
 Commission.  It has been held by this Court in Mohinder 
 Singh Gill and Anr. v. The Chief Election Commissioner, 
 New Delhi and Ors.: 1978 (1) SCC 405 that an authority has 
 implied powers to make available and carry into effect powers 
 expressly conferred on it. Thus, under Article 316 of the 



www.taxguru.in



(25)WP(C) 4653/2013 & 4619/2013  Page 25 of 74


Constitution, the Governor of a State has not only the express 
 power of appointing the Chairman and other Members of 
 Public Service Commission but also the implied powers to lay 
 down the procedure for appointment of Chairman and Members 
 of the Public Service Commission and the High Court cannot 
 under Article 226 of the Constitution usurp this constitutional 
 power of the Government and lay down the procedure for 
 appointment of the Chairman and other Members of the Public 
 Service Commission.  The Full Bench of the High Court, 
 therefore, could not have laid down the procedure for 
 appointment of the Chairman and Members of the Punjab 
 Public Service Commission and the Haryana Public Service 


&RPPLVVLRQE\WKHLPSXJQHGMXGJPHQWGDWHG´ 


      (underlining added) 
 The Supreme Court further held as under:- 


³Having held that the Full Bench of the High Court has in its 
 judgment dated 17.08.2011 acted beyond its jurisdiction and 
 has usurped the constitutional power of the Governor in laying 
 down the procedure for appointment of the Chairman and 
 Members of the Public Service Commission, I have to set aside 
 the judgment dated 17.08.2011 of the Full Bench of the High 
 Court.´ 


Thus, in respect of prayer (b) of WP(C) 4653/2013, the learned Attorney 
 General submitted that the first part of that prayer was nothing but a rehash 
 of the prayers made in the two earlier petitions which had been filed before 
 the Supreme Court and which had been dismissed by the Supreme Court.  


The second part of prayer (b) could not be granted inasmuch as that would 
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be contrary to the constitutional scheme as contemplated under Article 148 
 read with Article 74 of the Constitution. 


II.1  Re: The prayer of a writ of quo warranto 


19.  With regard to prayer (a) of WP(C) 4653/2013, it was submitted that 
 the petitioners are seeking a writ of quo warranto to set aside the 
 appointment of the respondent No. 2 as the CAG.  It was submitted that quo 
 warranto, as a principle, applies to ³eligibility´ and not ³suitability´.  It 
 applies to a situation where a person could not be appointed and not to a 
 situation where a person ought not to have been appointed.  The learned 
 Attorney General referred to paragraph 10 of the counter-affidavit submitted 
 by the respondent No.1, wherein it has been stated that insofar as the 
 respondent No. 2 is concerned, his service record has been unimpeachable 
 and he has had 37 years of unblemished service and has a distinguished 
 record in the Indian Administrative Service both at the centre and his parent 
 cadre, Bihar.  It is further stated therein that the respondent No.2 has had a 
 wide experience in many areas including Defence, Financial Services, 
 Information Technology, Public Administration, Labour Relations, Urban 
 Development and Industrial Development.  It is further stated therein that it 
 was in this background that the respondent No. 2, who was the then Defence 
 Secretary, was recommended for appointment as the CAG.  Furthermore, his 
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earlier elevation as a Secretary to the Government of India was possible only 
 after clearances from CBI, CVC and DoPT which clearly implies that he 
 possessed integrity and competence necessary for the high constitutional 
 position of CAG. 


II.2  Re: The argument as regards conflict of interest  


20.  It was submitted that the argument of the petitioners that the 
 UHVSRQGHQW1R¶VDSSRLQWPHQWZRXOGUHVXOWLQDFRQIOLFWRILQWHUHVWEHFDXVe 
 the respondent No. 2 has worked in defence procurements for the last 10 
 years was factually incorrect.  It was submitted that respondent No. 2 had, 
 during the last 10 years, held the post of an Additional Secretary in the 
 Department of Administrative Reforms and Public Grievances under the 
 Ministry of Personnel for the period April, 2007 to August, 2007. 


Subsequently, the respondent No. 2 held the post of Secretary, Department 
 of Information Technology for the period September, 2010 to February, 
 2011 and he was the Secretary, Department of Financial Services for the 
 period February, 2011 to July, 2011. In this backdrop, it was contended that 
 the submissions of the petitioners that the respondent No. 2 had been 
 concerned only with defence procurements for the last 10 years prior to his 
 appointment as the CAG was misleading.   
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21.  Furthermore, it was submitted that just because the respondent No. 2 
 had worked in the Ministry of Defence, he cannot be disqualified for being 
 considered for appointment as the CAG.  This is so because any defence 
 procurement is the result of a collective decision.  It cannot also be assumed 
 that all defence acquisitions are questionable.  Furthermore, the respondent 
 No. 2 was not a member of the Technical Evaluation Committee, the 
 Technical Oversight Committee or the Contract Negotiation Committee nor 
 was the respondent No. 2 the competent financial authority and as such, it 
 cannot be said the respondent No. 2 suffered from any conflict of interest.  


Moreover, the Defence Budget formed only a small portion of the total 
 Union Budget.  It was stated that the total expenditure of the Union and the 
 State Governments which the CAG audits was about Rupees 26 lac crores in 
 2011-2012.  Apart from the Union and State Government accounts, the CAG 
 is also entrusted with the audit of financial transactions of 1760 public sector 
 undertakings, 683 Central Autonomous Bodies, besides hundreds of State 
 Autonomous Bodies.  It was contended that the audit of the defence sector, 
 therefore, formed only a small percentage of the total audit undertaken by 
 the CAG. It was further submitted that for the year 2012-13, out of 141 audit 
 reports, only 3 pertained to the defence sector.  Similarly, for the year 2011-
 2012, out of a total 137 audit reports, only 4 pertained to defence. As regards 
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the audit report on the acquisition of helicopters for VVIPs, it was submitted 
 that the said report was signed and had already been submitted by the former 
 CAG on 25.04.2013 to the President for laying before the Houses of 
 Parliament. That report has already been laid before Parliament on 
 13.08.2013 and, in any event, there are no allegations against or indictment 
 of the respondent No. 2 in that report.  In any event, it was submitted that the 
 audit reports, which are submitted by the CAG, are subject to scrutiny by 
 Parliament or the legislatures of the States, as the case may be.  A reference 
 was made to the Supreme Court decision in the case of Arun Kumar 
 Aggarwal v. Union of India: (2013) 7 SCALE 333, where the Court held 
 that a CAG report, by itself, cannot be accepted by the Court as the basis for 
 initiating any action.  The Supreme Court had observed as under:- 


³54.  We have referred to the report of the CAG, the role of 
 the PAC and the procedure followed in the House, only to 
 indicate that the CAG report is always subject to scrutiny by 
 the Parliament and the Government can always offer its views 
 on the report of the CAG. 


55.  The question that is germane for consideration in this 
 case is whether this Court can grant reliefs merely placing 
 reliance on the CAG's report.  The CAG's report is always 
 subject to parliamentary debates and it is possible that PAC 
 can accept the ministry's objection to the CAG report or reject 
 the report of the CAG.  The CAG, indisputably is an 
 independent constitutional functionary, however, it is for the 
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Parliament to decide whether after receiving the report i.e. 


PAC to make its comments on the CAG's report. 


56. We may, however, point out that since the report is from 
 a constitutional functionary, it commands respect and cannot 
 be brushed aside as such, but it is equally important to examine 
 the comments what respective ministries have to offer on the 
 CAG's report.  The ministry can always point out, if there is 
 any mistake in the CAG's report or the CAG has 
 inappropriately appreciated the various issues. For instance, we 
 cannot as such accept the CAG report in the instance case.´ 


      (underlining added) 
 II.3  Re: The argument that the procedure was illegal or arbitrary 
 22.  It was also submitted that the challenge to the appointment of the 
 respondent No. 2 on the ground that the procedure was illegal or arbitrary is 
 without any substance.  A reference was made to the Supreme Court 
 decision in the case of Sanchit Bansal v. Joint Admission Board: (2012) 1 
 SCC 157, wherein the Supreme Court held that an action is said to be 
 arbitrary or capricious when it is based on individual discretion, is illogical 
 and whimsical and without any reasonable explanation.  It was submitted 
 that the present appointment of the respondent No. 2 as the CAG could not 
 be described as arbitrary as it was based on a practice which had been 
 followed and become a convention over several decades and had stood the 
 test of time as there is nothing whatsoever on record to show that the 
 procedure, which had been followed till date for the appointment of the 
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earlier CAGs, had resulted in the failure of any one of the CAGs in the 
 discharge of his duties as prescribed under the Constitution. With regard to 
 the importance of well-established conventions, reliance was placed by the 
 learned Attorney General on the Supreme Court decision in the case of 
 Supreme Court Advocates-on-Record Association v. Union of India: 


(1993) 4 SCC 441, wherein the Supreme Court observed as under:- 


³  K.C. Wheare in his book "Modern Constitutions" 


gives at least two sources of conventions.  A course of conduct 
 may be persisted in over a long period of time and gradually 
 attain first persuasive and then obligatory force. According to 
 him a convention may arise much more quickly than this. 


There may be an agreement among the people concerned to 
 work in a particular way and to adopt a particular rule of 
 conduct. This rule is immediately binding and it is a 
 convention. Sir Ivor Jennings puts it as under: 


The laws provide only a framework; those who put 
 the laws into operation give the framework a 
 meaning and fill in the interstices. Those who take 
 decisions create precedents which others tend to 
 follow and when they have been followed long 
 enough they acquire the sanctity and the 
 respectability of age. They not only are followed 
 EXWWKH\KDYHWREHIROORZHG´ 


23.  Finally, it was submitted by the learned Attorney General that the 
 CVC case  (supra), on which the petitioners heavily relied, had no 
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application to the present case.  In that case, there was a pending criminal 
 case against the incumbent and sanction for prosecution had even been 
 accorded by the State Government.  Moreover, disciplinary proceedings had 
 also been recommended by the DoPT against the person under consideration 
 for appointment to the post of the Central Vigilance Commissioner.  The 
 notings to this effect were not considered by the High Powered Committee 
 and this impinged XSRQµinstitutional integrity¶.  It was the recommendation 
 of the High Powered Committee which was in question in that case because 
 the notings, as regards the pending criminal case and the recommendations 
 for initiating disciplinary proceedings, had not been considered by the High 
 Powered Committee while making its recommendation.  In the present case, 
 the facts are entirely different. No such proceedings are pending against the 
 respondent No. 2, who has had an impeccable service record.  In his entire 
 service carrier, no disciplinary proceedings have been contemplated nor has 
 any case been initiated against him.  Therefore, the petitions, according to 
 the learned Attorney General, are liable to be dismissed.   


III.  Reply on behalf of the Respondent No. 2 


24.  Mr Amit Sibal, the learned counsel appearing on behalf of the 
 respondent No. 2 in WP(C) 4653/2013, submitted that the respondent No. 2 
 has 37 years of unblemished record.  There are no adverse notings insofar as 
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he is concerned and his appointment has been cleared by CVC etc.  There is 
 no allegation with regard to the competence and integrity of the respondent 
 No. 2.    Therefore,  the CVC case  (supra) would have no application to the 
 present case. 


25.  He further submitted that Article 148 of the Constitution does not 
 prescribe any narrow criteria for eligibility.  He referred to the constituent 
 assembly debates and emphasised that a person to be appointed as the CAG 
 should have a comprehensive knowledge of the entire administration.  He 
 submitted that the scope of duties of the CAG are very wide and by its very 
 nature, the CAG will have to consider various departments of the 
 Government including those departments in which he has served.  In the 
 present case, it would include the departments pertaining to Financial 
 Service, Information Technology, Ministry of Personnel and Defence.  But, 
 this, by itself, does not mean that there is any conflict of interest.  Earlier, 
 CAGs have also served in departments which have fallen within the purview 
 of the CAG audits.  There is, therefore, no question of any conflict of 
 interest.  It was further submitted that defence procurements, which have 
 been the hub of allegations in these petitions, are not one-man decisions but 
 collective decisions.  They were, in any event, not decided by the respondent 
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No. 2.  As per the defence procurement procedure (DPP), there are three key 
 committees ± Technical Oversight Committee (TOC), Technical Evaluation 
 Committee and the Contract Negotiation Committee.  The respondent No. 2 
 was not a member of any of these three committees as would be evident 
 from paragraph 15 of the counter-affidavit submitted by the respondent 
 No. 1.  Furthermore,  the  respondent  No. 2 was also not the competent 
 financial authority for the sanctioning of procurement in respect of any of 
 the defence procurement cases mentioned in the petitions.  As regards the 12 
 VVIP helicopters, Mr Sibal reiterated the submissions of the learned 
 Attorney General that the previous CAG had already placed his report before 
 the President on 20.04.2013 and the same had been laid before Parliament 
 on 13.08.2013.  He submitted that in that report there is no indictment of the 
 respondent No. 2 nor is there any investigation contemplated with regard to 
 the respondent No. 2.  Even the FIR lodged does not name the respondent 
 No.2 and there is no case of any kind against the respondent No. 2. There are 
 only two references to the respondent No. 2 in the said CAG report with 
 regard to the said helicopters.  The first reference being at page 9 of the said 
 report No. 10/2013 to the following effect:- 


³Discussion of revision in the ORs was held in a meeting 
 chaired by Deputy Chief of Air Staff (DCAS) in Air HQ 
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and attended by Joint Secretary & Acquisition-Manager 
 (Air), Director SPG and other officers from Air HQ (07 
 March 2005), wherein height altitude capability was 
 reduced to 4500 metre.´   


The reference to the Joint Secretary is a reference to the respondent 
 No.2.  It merely indicates that the meeting was attended by him amongst 
 others.  The second and only other reference to the respondent No. 2 is 
 to be found at page 13 of the said report No. 10/2013, which is to the 
 following effect:- 


³Air HQ shortlisted the remaining two vendors. The TEC 
 evaluated the technical proposals of vendors i.e. Sikorsky (S-
 92) and Agusta Westland (AW-101) and recommended the 
 two for field evaluation. The report of the TEC was accepted 
 by the Director General (Acquisitions) in December 2007. As 
 per the DPP-2006, the time frame for technical evaluation 
 and acceptance by DG (Acquisitions) was four months, 
 against which it took 10 months. The delay of six months was 
 on account of the fact that certain features such as sound 
 proofing (non-VVIP helicopters), product support after 
 expiration of warranty of the technical proposals in respect of 
 Sikorsky, and provision of active Missile Approach Warning 
 System (MAWS) proposals submitted by both the vendors 
 did not conform to the RFP requirements and deviations for 
 the same Were submitted to the RM for approval in 
 December 2007 by the DPB. Thereafter, it was sent to DG 
 (Acquisitions) for acceptance of the TEC report, as required 
 under Paragraph 36 of DPP-2006.´ 
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It was submitted by Mr Sibal that the reference to DG (Acquisitions) is 
 to the respondent No. 2.  But, there were no adverse comments with regard 
 to the respondent No. 2. Moreover, the GHYLDWLRQVZHUHVXEPLWWHGWR³50´


ZKLFK PHDQV µRaksha  0DQWUL¶ or the Defence Minister and not to DG 
 (Acquisitions).  It was, therefore, submitted by Mr Sibal that there is no 
 adverse comment made with regard to the respondent No. 2 in the CAG 
 report.  In any event, the report has already been placed before Parliament 
 and, therefore, there is no question of conflict of interest on this aspect of the 
 matter. 


26.  With regard to the reliance placed by the petitioners on the CVC case 
 (supra), Mr Sibal outlined the fact that in that case the person concerned had 
 a case under Section 13 of the Prevention of Corruption Act, 1988 pending 
 against him.  Furthermore, there was a statutory procedure prescribed for 
 appointment to the position of CVC.  In that case, the High Powered 
 Committee did not consider the notings which indicated the pendency of a 
 criminal case as well as the recommendation for initiation of disciplinary 
 proceedings.  He submitted that in the present case, there is no criminal case 
 against the respondent No. 2 and there are no adverse notings against the 
 respondent No. 2.  The facts of the present case and that of the CVC case 
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(supra) are, therefore, according to Mr Sibal, entirely different and the said 
 judgment would have no application to the present case. 


27.  With regard to the prayer for issuance of a writ of quo warranto, 
 Mr Sibal submitted that such a writ, before it could be issued, required that 
 the office concerned must be a public office and, secondly, the appointment 
 to such office must not have been in conflict with the statutory rules.  He 
 VXEPLWWHG WKDW LW LV QRERG\¶V FDVH WKDW WKH DSSRLQWPHQW RI WKH UHVSRQGHQW
 No. 2 was contrary to a statute.  In this case, the applicable statute, if it can 
 be so called, was Article 148 of the Constitution.  The said Article requires 
 that the CAG should be appointed by the President.  The respondent No. 2 
 has been so appointed by the President.  The only requirement is that the 
 appointment by the President must be on the basis of aid and advice of the 
 CRXQFLORI0LQLVWHUV,WLVQRERG\¶VFDVHWKDWWKLVZDVQRWGRQH  There is no 
 other procedural requisite.  Therefore, the writ of quo warranto does not at 
 all lie. 


28. He further submitted that µsuitability¶, as contrasted with µeligibility¶, 
 cannot be the subject matter of judicial review.  He placed reliance on the 
 Supreme Court decision in the case of Hari Bansh Lal v. Sahodar Prasad 
 Mahto and Others: (2010) 9 SCC 655.  According to Mr Sibal, the Supreme 
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Court in that case held that a writ petition raising the question of suitability 
 was not maintainable.  Finally, Mr Sibal submitted that the CAG takes oath 
 of office under the Third Schedule to the Constitution. There can be no 
 presumption that the respondent No. 2, in his capacity as the CAG, would 
 not perform his duties and functions in terms of the oath that he has taken.  


There is no dispute that the respondent No. 2 has been appointed in the 
 manner which has been prevalent for decades and which has fructified into a 
 convention.  That procedure or convention had been challenged in two 
 earlier writ petitions before the Supreme Court, which have been dismissed.  


Therefore, that procedure cannot now form the subject matter of another set 
 of writ petitions such as the present. 


IV.  Rejoinder arguments on behalf of the petitioners 


29.  In rejoinder, it was submitted on behalf of the petitioners that the 
 respondent No. 2 played the most important role in defence acquisitions.  


The learned counsel for the petitioners made references to the CAG audit 
 report to VXEPLWWKDWWKH0LQLVWU\¶VYLHZZDVQRWDFFHSWDEOHAccording to 
 WKHPWKH0LQLVWU\¶VUHSO\ZDVSUHSDUHGE\WKHUHVSRQGHQW1RZKRZDV
 the then Defence Secretary.  It was reiterated that the respondent No. 2, who 
 had been a part of the defence purchases, could not have been appointed as 
 the CAG and that he was the most inappropriate person selected and 
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appointed.  It was, therefore, reiterated on behalf of the petitioners that the 
 writ petitions ought to be allowed by setting aside the appointment of the 
 respondent No. 2 as the CAG and by issuance of a writ of mandamus 
 directing the Union of India to frame a transparent selection procedure based 
 on definite criteria and to constitute a broad based non-partisan selection 
 committee, which, after calling for applications and nominations, would 
 recommend the most suitable person for appointment as the CAG to the 
 President of India. 


V. Discussion 
 V.1  The CVC case 


30.  The petitioners placed heavy reliance on the CVC case (supra).  The 
 question that was examined by the Supreme Court in the CVC case (supra) 
 was concerning the legality of the appointment of the respondent No. 2 
 therein as the Central Vigilance Commissioner under Section 4(1) of the 
 Central Vigilance Commission Act, 2003 (hereinafter referred to as µWKH


&9&$FW¶7KH6XSUHPH&RXUWREVHUYHGWKDWZKLOHWKH*RYHUQPHQWLVQRW
 accountable to the courts in respect of policy decisions, they are accountable 
 for the legality of such decisions.  The Supreme Court also cautioned that 
 while deciding such cases, the difference between µlegality¶ and µmerit¶, as 
 also between µjudicial review¶ and µmerit review¶, should not be lost sight 
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of.  In the CVC case (supra), the High Powered Committee (HPC), which 
 had been duly constituted under the proviso to Section 4(1) of the CVC Act, 
 had recommended the name of the respondent No. 2 therein for appointment 
 to the post of Central Vigilance Commissioner.  The validity of that 
 recommendation fell for judicial scrutiny.  The Supreme Court observed that 
 the Central Vigilance Commission is an µintegrity institution¶. This would be 
 clear from the following extract of the said decision:- 


³In our opinion, CVC is an integrity institution. This is clear 
 from the scope and ambit (including the functions of the 
 Central Vigilance Commissioner) of the 2003 Act. It is 
 an Institution which is statutorily created under the Act. It is 
 to supervise vigilance administration. The 2003 Act provides 
 for a mechanism by which the CVC retains control over CBI. 


That is the reason why it is given autonomy and insulation from 
 external influences under the 2003 Act. For the purposes of 
 deciding this case, we need to quote the relevant provisions of 
 the 2003 Act.´ 


We may also note that by virtue of Section 3(3) of the CVC Act, the Central 
 Vigilance Commissioner is to be appointed from amongst persons who have 
 been or are in all-India service or in any civil service of the Union or in a 
 civil post under the Union having knowledge and experience in the matters 
 relating to vigilance, policy-making and administration including police 
 administration.  It would become immediately clear that this provision of 
 eligibility is entirely different from the wide area of selection which the 
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President, under Article 148(1), can traverse before a CAG is appointed.  


Section 4 of the CVC Act reads as under:- 


³4. Appointment of Central Vigilance Commissioner and 
 Vigilance Commissioners.- 


(1) The Central Vigilance Commissioner and the Vigilance 
 Commissioners shall be appointed by the President by warrant 
 under his hand and seal: 


Provided that every appointment under this sub-section shall be 
 made after obtaining the recommendation of a Committee 
 consisting of± 


(a) the Prime Minister ± Chairperson; 


(b) the Minister of Home Affairs ±Member; 


(c) the Leader of the Opposition in the House of the 
 People ±Member. 


Explanation. ±For the purposes of this sub-section, ³the Leader 
 of the Opposition in the House of the People´ shall, when no 
 such Leader has been so recognized, include the Leader of the 
 single largest group in opposition of the Government in the 
 House of the People. 


(2)   No appointment of a Central Vigilance Commissioner or 
 a Vigilance Commissioner shall be invalid merely by reason of 
 any vacancy in the Committee.´ 


From the above, it would be clear that while the Central Vigilance 
 Commissioner is appointed by the President by warrant under his hand and 
 seal and the CAG by virtue of Article 148(1) of the Constitution is also 
 appointed by the President by warrant under his hand and seal, the 
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appointment of the Central Vigilance Commissioner is to be made only after 
 obtaining the recommendation of a committee consisting of the Prime 
 Minister (Chairperson), the Minister of Home Affairs (Member) and the 
 Leader of the Opposition in the House of the People (Member).  In the case 
 of the CAG, there is no such stipulation.  This distinction has to be kept in 
 mind while we consider the present writ petitions.   


31.  7KH6XSUHPH&RXUWREVHUYHGWKDWWKHZRUGV³ZKRKDYHEHHQRUDUH´


in Section 3(3)(a) of the CVC Act refer to the person holding office of a civil 
 servant or who has held such office. These words were regarded as 
 indicating an eligibility criteria and they further indicate that such post or 
 eligible persons should be without any blemish whatsoever and that they 
 should not be appointed merely because they are eligible to be considered 
 for the post.  The Supreme Court further observed as under:- 


³  For the sake of brevity, we may refer to the Selection 
 Committee as High Powered Committee. The key word in the 
 proviso is the word "recommendation". While making the 
 recommendation, the HPC performs a statutory duty. The 
 impugned recommendation dated 3rd September, 2010 is in 
 exercise of the statutory power vested in the HPC under the 
 proviso to Section 4(1). The post of Central Vigilance 
 Commissioner is a statutory post. The Commissioner performs 
 statutory functions as enumerated in Section 8. The word 
 'recommendation' in the proviso stands for an informed decision 
 to be taken by the HPC on the basis of a consideration of 
 relevant material keeping in mind the purpose, object and 
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policy of the 2003 Act. As stated, the object and purpose of the 
 2003 Act is to have an integrity Institution like CVC which is in 
 charge of vigilance administration and which constitutes an 
 anti-corruption mechanism. In its functions, the CVC is similar 
 to Election Commission, Comptroller and Auditor General, 
 Parliamentary Committees etc. Thus, while making the 
 recommendations, the service conditions of the candidate being 
 a public servant or civil servant in the past is not the sole 
 criteria. The HPC must also take into consideration the question 
 of institutional competency into account. If the selection 
 adversely affects institutional competency and functioning then 
 it shall be the duty of the HPC not to recommend such a 
 candidate. Thus, the institutional integrity is the primary 
 consideration which the HPC is required to consider while 
 making recommendation under Section 4 for  appointment  of 
 Central Vigilance Commissioner.  


37.   In the present case, this vital aspect has not been taken 
 into account by the HPC while recommending the name of Shri 
 P.J. Thomas for appointment as Central Vigilance 
 Commissioner. We do not wish to discount personal integrity of 
 the candidate. What we are emphasizing is that institutional 
 integrity of an institution like CVC has got to be kept in mind 
 while recommending the name of the candidate. Whether the 
 incumbent would or would not be able to function? Whether the 
 working of the Institution would suffer? If so, would it not be 
 the duty of the HPC not to recommend the person. In this 
 connection the HPC has also to keep in mind the object and the 
 policy behind enactment of the 2003 Act.  


38.   Under  Section 5(1) the  Central Vigilance Commissioner 
 shall hold the office for a term of 4 years. Under 
 Section 5(3) the  Central  Vigilance  Commissioner  shall,  before 
 he enters upon his office, makes and subscribes before the 
 President an oath or affirmation according to the form set out in 
 the Schedule to the Act. Under Section 6(1) the Central 
 Vigilance Commissioner shall be removed from his office only 
 by order of the President and that too on the ground of proved 
 misbehaviour or incapacity after the Supreme Court, on a 



www.taxguru.in



(44)WP(C) 4653/2013 & 4619/2013  Page 44 of 74


reference made to it by the President, has on inquiry reported 
 that the Central Vigilance Commissioner be removed.  


39.   These provisions indicate that the office of the Central 
 Vigilance Commissioner is not only given independence and 
 insulation from external influences, it also indicates that such 
 protections are given in order to enable the Institution of CVC 
 to work in a free and fair environment. The prescribed form of 
 oath under Section 5(3) requires Central Vigilance 
 Commissioner to uphold the sovereignty and integrity of the 
 country and to perform his duties without fear or favour. All 
 these provisions indicate that CVC is an integrity institution. 


The HPC has, therefore, to take into consideration the values 
 independence and impartiality of the Institution. The said 
 Committee has to consider the institutional competence. It has 
 to take an informed decision keeping in mind the 
 abovementioned vital aspects indicated by the purpose and 
 SROLF\RIWKH$FW´ 


From the above extract, it is evident that the post of the Central Vigilance 
 Commissioner is a statutory post and the Commissioner performs statutory 
 functions as enumerated in Section 8 of the CVC Act.  The Central 
 Vigilance Commission is an integrity institution and in its functions, it is 
 similar to the Election Commission, the Comptroller and Auditor-General, 
 the Parliamentary Committees etc.  It was, therefore, observed that while 
 making recommendations, the service conditions of the candidate, being a 
 public servant or civil servant in the past, was not the sole criteria and the 
 HPC must also take into consideration the question of ³institutional 
 competency´  7KH 6XSUHPH &RXUW IXUWKHU REVHUYHG WKDW Lf the selection 
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